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TO: The Registrar 
 Environment Court 
 AUCKLAND 
 

1. The appellant appeals against a decision of the respondent on the following 

plan change: 

 

(a) Proposed Plan Change 9 to the Bay of Plenty Regional Natural 

Resources Plan (RNRP) (the Plan Change). 

 

2. The appellant made a submission and further submissions on the Plan Change. 

 

3. The appellant is not a trade competitor for the purposes of section 308D of the 

Act. 

 

4. The appellant received notice of the decision on 9 October 2018. 

 

5. The decision was made by the respondent. 

 

6. The parts of the decision that the appellant is appealing are: 

 

(a) The introductory text; 

 

(b) Issue WQ I8; 

 

(c) Objective WQ O2; 

 

(d) Objective WQ O3; 

 

(e) Objective WQ O5; 

 

(f) Objective WQ O7; 
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(g) Objective WQ O8; 

 

(h) Objective WQ O10; 

 

(i) Objective WQ O12; 

 

(j) Policy WQ P2; 

 

(k) Policy WQ P3; 

 

(l) Proposed Policy WQ P3A; 

 

(m) Policy WQ P5; 

 

(n) Policy WQ P6; 

 

(o) Proposed Policy WQ P8; 

 

(p) Policy WQ P10; 

 

(q) Policy WQ P11; 

 

(r) Policy WQ  P14; 

 

(s) Policy WQ P16; 

 

(t) Proposed Policy WQ P19X; 

 

(u) Policy WQ P19 including its related finding in relation to the allocation 

of water in the Rangitaiki catchment above the Matahina Dam; 
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(v) Proposed Policy WQ P20 including its related finding in relation to the 

allocation of water in the Rangitaiki catchment above the Matahina 

Dam; 

 

(w) Policy WQ P23; 

 

(x) Method WQ M1; 

 

(y) Rule WQ R3; 

 

(z) Rule WQ R4; 

 

(aa) Proposed Rule WQ RX1; 

 

(bb) Rule WQ R10; 

 

(cc) Rule WQ R11; and 

 

(dd) Proposed Rule WQ R12. 

 

7. The reasons for the appeal and the relief sought with respect to each provision 

are set out in the table attached as Schedule 1. 

 

Further reasons for appeal 

 

8. In addition to the matters set out in paragraph 7 above and Schedule 1, the 

appellant’s further reasons for appeal are as follows: 

 

(a) The s 32 and analysis (taking into account the s 32AA evaluation) that 

accompanied the Plan Change is deficient, including that it does not 

properly examine whether the objectives are the most appropriate way 

to achieve the purpose of the Act or examine whether the provisions 
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of the Plan Change are the most appropriate way to achieve the 

objectives. 

 

(b) The Plan Change is not in accordance with and does not properly give 

effect to the NPSFM, the NPSREG and the RPS. 

 

(c) There are inconsistencies between objectives and provisions of the 

Plan Change and the provisions do not properly give effect to the 

objectives. 

 

(d) The decision does not reflect the enabling framework of the Act and is 

particularly inconsistent with s 30(4)(a) of the Act. 

 

(e) There have been decisions made on the Plan Change which do not 

appear to have been sought by submissions and accordingly may lack 

jurisdiction. 

 

(f) The reasons set out in the appellant’s submissions and further 

submissions. 

 

Further relief sought 

 

9. In addition to the relief sought in paragraph 7 above and Schedule 1, the 

appellant seeks the following further relief: 

 

(a) Such other relief as the Court considers appropriate having regard to 

the appellant’s submission and further submissions and the reasons for 

this appeal;  

 

(b) Any consequential amendments to the Plan Change which arise from 

the reasons for the appeal or the relief sought; and  

 



Page 5 

MEX-130354-394-427-1 

(c) Costs. 

 

10. The appellant attaches the following documents to this notice: 

 

(a) A copy of the appellant’s submission and further submissions (with a 

copy of the submissions opposed and supported by the appellant’s 

further submissions) (“Attachment A”);  

 

(b) A copy of the relevant decision ("Attachment B"); and 

 

(c) A list of names and addresses of persons to be served with a copy of 

this notice (“Attachment C”). 

 
 
Signature:  
 
 
 __________________________ 
   Vanessa Hamm 
   Counsel for Appellant 
 
Date:  20 November 2018   
 
 
Address for service of  
Trustpower Limited:    Vanessa Jane Hamm 
      c/- Holland Beckett 

 525 Cameron Road 
 Private Bag 12011 

      Tauranga 3143 
 
Telephone:     (07) 578 2199 
Fax:      (07) 578 8055 
Email:      vanessa.hamm@hobec.co.nz 
Contact person:    Vanessa Hamm 
  

mailto:vanessa.hamm@hobec.co.nz
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Advice to recipients of copy of notice of appeal 
 
How to become party to proceedings 
You may be a party to the appeal if you made a submission or a further submission on 
the matter of this appeal. 
To become a party to the appeal, you must,— 

 within 15 working days after the period for lodging a notice of appeal ends, 
lodge a notice of your wish to be a party to the proceedings (in form 33) with 
the Environment Court and serve copies of your notice on the relevant local 
authority and the appellant; and 

 within 20 working days after the period for lodging a notice of appeal ends, 
serve copies of your notice on all other parties. 

Your right to be a party to the proceedings in the court may be limited by the trade 
competition provisions in section 274(1)and Part 11A of the Resource Management 
Act 1991. 
You may apply to the Environment Court under section 281 of the Resource 
Management Act 1991 for a waiver of the above timing or service requirements 
(see form 38). 
 
How to obtain copies of documents relating to appeal 
The copy of this notice served on you does not attach a copy of the appellant’s 
submission and the decision appealed. These documents may be obtained, on 
request, from the appellant. 
 
Advice 
If you have any questions about this notice, contact the Environment Court in 
Auckland, Wellington, or Christchurch. 
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Schedule 1 
Provisions appealed, reasons for appeal and relief sought 
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Provision Relief Sought Reasons for Appeal 

The introductory text; … 
These planning processes will involve the setting of freshwater 
objectives, environmental flows and/or levels, and freshwater quality 
limits for the water bodies within Freshwater Management Units 
(FMUs) in the WMAs. 
… 
The WQ section in its entirety will continue to apply across all 
catchments in the region, except where the sub-regional plans specify 
that its application hasthe policies, methods and rules have been 
superseded. The WQ section, along with the relevant objectives, 
policies and methods from other chapters of the regional plan (e.g. 
Chapters 3 and 4), will also guide the development of these subregional 
plans. This is to ensure an holistic and integrated approach to 
developing sub-regional frameworks for managing fresh water. 

Policies A1 and B1 of the NPSFM require regional councils to make or change 
regional plans to ensure the plans set freshwater quality limits and 
environmental flows and/or levels for all FMU’s in their region.  The 
introductory text needs to be amended to reflect the policy direction from 
the NPSFM. 
 
It is important that BOPRC takes a holistic and integrated approach to 
developing sub-regional plans and in order to do this the following 
amendments are required: 
 

a) The objectives of the Plan Change should be retained as key 
outcomes to be achieved in all WMAs rather than being superseded 
by new objectives in sub-regional plans.   

 
b) Chapters 3 and 4 (Kaitiakitanga and Integrated Management of 

Land and Water) should provide direction to the development of 
sub-regional plans, to ensure that they are developed in a holistic 
and integrated manner. 

Issue WQ I8; The ability to provide for the growing social and economic 
needswellbeing of people and communities is dependent on a reliable 
and secure supply of water being available.  
 
Key social and economic activities in the region require reliable and 
secure access to water. 
 

Issue WQ I8 recognises that a growing population is dependent on water 
being available. Issue WQ I8 does not properly recognise the resource 
management issue that the Plan Change needs to manage, which is that the 
wellbeing of people and communities, both existing and new, is dependent 
on a reliable and secure supply of water.  Issue WQ I8 should be amended 
accordingly. 

Objective WQ O2; AllocationThe allocation and abstraction of water resources in the Bay 
of Plenty recognises and maintains the generation capacityoutput of 
renewable energy sourceselectricity generation activities. 

Objective WQ O2 needs to be amended to focus on renewable electricity 
generation activities not energy sources, so that it is consistent with the 
objectives and policies of the NSPREG and the RPS.  As is recognised in Policy 
B of the NPSREG, maintenance of the generation output of existing 
renewable electricity generation activities can require continued availability 
of the renewable energy resource but the focus of the NPSREG and RPS, 
including Policy El 6B, is on the electricity generation activities themselves 
not the energy sources. 
 
WQ O2 should be amended to refer to output not capacity in order to 
properly give effect to and be consistent with the NPSREG and the RPS, 
including Policy B of the  NPSREG and Policy El 6B of the RPS.  The term 
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“capacity” relates more to the installed generation capacity of a power 
station (i.e. its MW rating).   
 
Objective WQ O2 only recognises renewable energy in  the “allocation” of 
water resources whereas the Plan Change applies to allocation and the 
taking and use of surface water and groundwater. WQ O2 should be 
amended to also refer to abstraction (which would encompass taking and 
use) as is the drafting approach adopted for most other objectives in the Plan 
Change. 

Objective WQ O3; Manage the allocation and abstraction of surface water at rates of take 
that:  

a) Safeguard, or where appropriate, improve the mauri and life-
supporting capacity of the water body.  

b) Maintain, or where appropriate, improve ecological integrity, 
significant ecological values, landscape values, recreational 
values, and tangata whenua values Māori associated with 
rivers, streams and lakesthe freshwater resource.  

c) Recognise and provide for the relationship of tangata whenua 
with the freshwater resource.  

d) Maintain, or where appropriate, improve water quality in 
orderrelative to sustain the identified values of rivers, streams 
and lakes; including through the setting of freshwater 
objectives and water quality limits of the water body.  

e) Avoid or mitigate adverse effects on downstream 
environments, and existing authorised users of the water 
resource.  

f) Meet the reasonably foreseeable needs of future generations.  
g) Maintain, or where appropriate, improve flow variability to 

allow for ecological integrity and the flushing of stream / river 
systems to remove deposited sediment and growths of 
nuisance algae.  

h) Recognise and provide for the interactions and 
interrelationships between ground and surface water and, 
where appropriate, manages them as a single resource. 

 

Objectives WQ O3 and WQ O7 both effectively seek to manage how much 
water should be retained in a river and how much may be potentially 
abstracted but identify different management expectations for the same 
values.  For example WQ O3 provides that ecological integrity, significant 
ecological values, landscape values, recreational values, and tangata whenua 
values are to be “maintained or improved” whereas they are supposed to be 
“safeguarded” in WQ O7. 
 
There are no sound resource management reasons for having two conflicting 
objectives that seek to direct how water should be allocated/managed, and 
WQ O7 should be deleted and replaced with a new objective that recognises 
that environmental flows and / or levels will be set to meet the freshwater 
objectives set for each FMU.  This new objective is appropriate to give effect 
to the NPSFM and in order to define the overall values and objective setting 
process that follows in WQ P2. 
 
Some drafting amendments are also needed to clarify the application of WQ 
O3 and to remove repetition. 

Objective WQ O5; Land use changes, including urban growth and land use intensification, 
are planned and managed to account for the water quality and quantity 
resource limitations of the location, particularly in areas with existing 
and projected high water demand, and limited water resources and 
water quality constraints. 

Part A of the NPSFM contains a series of objectives and policies relating to 
water quality.  The Plan Change does not sufficiently consider water quality 
issues and WQ O5 needs to be amended so that water quality issues are 
accounted for in planning and managing land use changes, in order to give 
effect to the NPSFM. 



3 

MEX-130354-394-428-1 

Provision Relief Sought Reasons for Appeal 

Objective WQ O7; Limits are set and applied for:  
(a) Instream minimum flows for surface water bodies to safeguard their 
life-supporting capacity, ecological integrity, significant ecological 
values, mauri, landscape values, recreational values, existing uses and 
take into account tangata whenua values and interests including the 
mauri of water where relevant.  
(b) The total amount of water that can be taken from surface water 
bodies to ensure a reliable and accessible amount of water is available 
for users.  
(c) Groundwater, which takes into account:  
(i) The interaction between groundwater and surface water;  
(ii) Surface water flows in groundwater-fed rivers, streams, lakes and 
wetlands;  
(iii) The prevention of aquifer contamination by saltwater intrusion; 
and  
(iv) Water levels in aquifers. 
 
Environmental flows and / levels and freshwater quality limits are set 
in all Water Management Areas to give effect to the freshwater 
objectives established for each freshwater management unit. 

Objectives WQ O3 and WQ O7 both effectively seek to manage how much 
water should be retained in a river and how much may be potentially 
abstracted but identify different management expectations for the same 
values.  For example WQ O3 provides that ecological integrity, significant 
ecological values, landscape values, recreational values, and tangata whenua 
values are to be “maintained or improved” whereas they are supposed to be 
“safeguarded” in WQ O7. 
 
There are no sound resource management reasons for having two conflicting 
objectives that seek to direct how water should be allocated/managed, and 
WQ O7 should be deleted and replaced with a new objective that recognises 
that environmental flows and / or levels will be set to meet the freshwater 
objectives set for each FMU.  This new objective is appropriate to give effect 
to the NPSFM and in order to define the overall values and objective setting 
process that follows in WQ P2. 

Objective WQ O8; Decision-making on the abstraction and allocation of freshwater water 
resources in the Bay of Plenty recognises the:  

(a) Social benefits from the use of water for domestic, marae, or 
municipal water supply, including in particular essential 
drinking and sanitation requirements.  

(b) Social, economic and cultural benefits that existing water uses 
contribute, which are often associated with significant 
investment.  

(c) Tangata whenua values and interests including the mauri of the 
water body.  
(d) Social, economic and cultural benefits that new uses of water 

takes can provide.  
(e) Benefits to be derived from the use of water for, or directly 

associated with, energyelectricity generation from renewable 
resources.  

(f) Long term certainty and priority required for safe and 
adequate municipal water supplies. 

Objective WQ O8 only refers to  the “allocation” of water resources whereas 
the Plan Change applies to allocation and the taking and use of surface water 
and groundwater.  It is important that decision making on both the 
abstraction and allocation of freshwater recognises the positive uses 
contained in WQ O8, and the objective should be amended accordingly. 
 
Objective WQ O8 recognises positive uses of water, such as domestic, marae 
or municipal water supply.  Tangata whenua values and interests are not a 
use of water, so it is inappropriate for it to be included in WQ O8.  Tangata 
whenua values are already recognised in WQ O3 and any potential benefits 
to tangata whenua associated with the use of water are already provided for 
via clauses (b) and (d) of WQ O8. 
 
Minor amendments to WQ O8(d) are also needed for consistency with the 
other clauses. 

Objective WQ O10; All unauthorised water takes are authorisedidentified and accounted 
forphased out. 

Section 14 of the RMA already requires water takes to be authorised (by s 
14(3)(b), permitted activity rules or resource consent) so WQ O10 does not 
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seek any resource management outcome not already expected by local 
authorities. 
 
WQ O10 gives a more permissive activity status to existing unauthorised 
takes in catchments upstream of hydro-electric power schemes where there 
is no more water to be allocated.  For the reasons set out fully against WQ 
R4, Trustpower considers that is contrary to the NPSFM, the NPSEG, the RPS, 
and other objectives and policies of the Plan Change. 

Objective WQ O12; Decision making and the allocation of fresh water in the Bay of Plenty 
recognises and provides for tangata whenua values and interests 
including the mauri of water and maintains or enhances the 
relationship tangata whenua have with their ancestral waters. 

There is significant duplication of provisions regarding iwi values in the 
objectives of the Plan Change and WQ O12 is already recognised in WQ O3, 
WQ O7 and WQ O8.  This creates an imbalance towards recognising tangata 
whenua values and interests which is inappropriate given that there are a 
range of other values and interests that must be recognised in freshwater 
management.  WQ O12 needs to be deleted in order to rectify this 
imbalance. 

Policy WQ P2; Work with co-governance partners, tangata whenua, city and district 
councils, the community, and other stakeholders relevant to each 
Water Management Area, to identify freshwater management units 
that include all freshwater bodies in the Water Management Area and 
within each of these to:  

(a) Evaluate:  
(i) Surface water and groundwater resource quantities;  
(ii) Water quality, and the suitability of surface and 

groundwater quality to support various values and 
uses;  

(iii) The capacity of surface and groundwater resources 
to meet expected future water demand;  

(iv) Information needs for the purposes of water 
accounting; and  

(v) The potential effects of climate change.  
(b) Identify tangata whenua values and interests relating to fresh 

water,  
(ba) Consider how to recognise and provide for Te Mana o te Wai 

in freshwater management.  
(c) Identify social, economic and environmental values relating to 

fresh water including the significant values of wetlands and 
outstanding freshwater bodies, and compulsory and 
additional national values identified in the National Policy 
Statement for Freshwater Management. 

WQ P2(ba) 
Objective AA1 and Policy AA1 of the NPSFM do not use the same language 
as Section 6 of the RMA.  The language should more appropriately reflect the 
directive to  “recognise” in the NPSFM. 
 
WQ P2(c) 
The identification of the social, economic and environment values within a 
freshwater management unit should recognise any compulsory or additional 
national values identified in the NPSFM to properly give effect to the NPSFM, 
including CA2(b) which specifies that in developing freshwater objectives a 
regional council must identify the values for each FMU which must include 
the compulsory values in the NPSFM and may include other values. 
 
WQ P2(ca) 
A new clause (ca) is required so that the limit setting process includes the 
identification of attributes (numeric or qualitative) to give effect to the 
process set out in the NPSFM, including Policy CA2. 
 
WQ P2(d) 
The approach set out in WQ P2 broadly reflects the process required by 
Policy CA2 of the NPSFM however some amendments are required to 
properly give effect to that process.  Specifically, Policy CA2(f) requires a 
series of matters to be considered at all relevant times during the process 
for developing freshwater objectives.  All of the matters identified in CA2(f) 
are recognised in WQ P2(d) except for iaa, iab and ii.  WQ P2 needs to be 
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(ca) Identify the relevant attributes for the tangata whenua, social, 
economic and environmental values identified in (b) and (c). 
(d) Establish freshwater objectives taking into consideration:  

(ai) How to improve the quality of freshwater so it is 
suitable for primary contact more often; 
(bi) How to enable communities to provide for their 
economic wellbeing within limits; 
(i) The current state of the freshwater management 

unit, and its anticipated future state on the basis 
of past and current resource use;  

(aii) The spatial scale at which freshwater 
management units are defined. 
(ii) The limits that would be required to achieve the 

freshwater objectives; 
(iii) Any choices between values that would be 

required; 
(iv) Any implications for resource users, including 

implications for actions, investments, ongoing 
management changes and any social, economic 
or cultural implications;  

(v) Values identified through community and 
tangata whenua engagement and discussion;  

(vi) Timeframes required to achieve the freshwater 
objectives;  

(vii) The reasonably foreseeable effects of climate 
change; and  

(viii) Other matters relevant and reasonably 
necessary to give effect to the freshwater 
objectives.  

(e) Set environmental flows and /or levels and water quality limits 
for rivers, streams, lakes and aquifers to meet the freshwater 
objectives.:  

 
(i) Based on the freshwater values and objectives;  
(ii) That reflect tangata whenua values and interests 
and the mauri of fresh water; and  
(iii) The reasonably foreseeable impacts of climate 
change;  

amended to include these matters for consideration when establishing 
freshwater objectives, to properly give effect to and be in accordance with 
the process for establishing freshwater objectives set out in the NPSFM. 
 
WQ P2(e) 
Clause(e) needs to be amended to give effect to the NPSFM, including 
Policies A1 and B1 which require regional councils to set environmental flows 
and/or levels and freshwater quality limits.  The matters contained in WQ 
P2(e)(ii) and (iii) should already be translated into freshwater objectives in 
accordance with clause (d) and these limits are set to meet the freshwater 
objectives so there is no need to loop back to those matters again.  
 
WQ P2(f) 
This clause suggests a separate/secondary process for the establishment of 
“water allocation and water quality limits” after the establishment of 
environmental flows and levels.  This clause should be amended to make it 
clear that the listed matters will be given regard when setting environmental 
flows and/or levels and water quality limits, in order to properly give effect 
to the framework set out in the NPSFM including the definition of 
“environmental flows and/or levels” which includes allocation limits. 
 
Matters (viii) and (ix) should not be included in clause (f) because these 
values will be identified as part of the process already set out to form the 
freshwater objectives. 
 
WQ P2(g) 
It is important to consider requiring resource consents for takes otherwise 
permitted in fully allocated water bodies and close to fully allocated water 
bodies, to ensure that the policy direction contained in the NPSFM to avoid 
over-allocation is given effect to. 
 
WQ P2(j) 
This clause should not just focus on enhancing water availability as there will 
also be limits on how much water is available for allocation.  This clause 
should be amended to also include provision for measures to enhance water 
use efficiency. 
 
WQ P2(h) 
It is not clear what the incorporation of mātauranga and tikanga Māori into 
freshwater planning, management and decision-making means over and 
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(f) Set water allocation and water quality limits for rivers, 
streams, lakes and aquifers based on the freshwater values 
and objectives, that have regard to:  
(f) Have regard to the following when setting environmental 
flows and / or levels and water quality limits to meet the 
freshwater objectives for rivers, streams, lakes and aquifers:  

(i) The reasonably foreseeable impacts of climate 
change;  

(ii) The connection between water bodies;  
(iii) The connection between freshwater bodies and 

coastal water;  
(iv) The connection between land use, water quantity 

and water quality;  
(v) The connection between groundwater and low 

temperature geothermal resources, where 
applicable;  

(vi) The level of reliability for abstraction; and 
(vii) Whether water is to be allocated to a particular type 

of use or value.; 
(viii) The protection of significant values of wetlands and 
outstanding freshwater bodies and;  
(ix) The mauri of the water body.  

(g) Within close to, and fully allocated water bodies, consider 
requiring resource consents for takes otherwise allowed 
under s14(3)(b) of the RMA or by permitted activity rules.  

(ga) Account for water abstracted under s14(3)(b) and permitted 
activity rules before setting allocation limits for consented takes.  
(h) Incorporate Consider mātauranga and tikanga Māori into 

freshwater planning, management and decision-making.  
(i) Identify methods to avoid orfurther and phase out existing 

over-allocation of water.  
(j) Identify opportunities to enhance water efficiency and 

availability in areas under abstraction pressure.  
(k) Identify opportunities to improve the efficient allocation and 

use of water, including:  
(i) Metering and reporting;  
(ii) Shared use and management of water such as water 

user groups and rostering;  
(iii) Community awareness and education; and  
(iv) The transfer of water permits.  

above the other ways in which tangata whenua values are reflected in the 
this policy.  The use of the term mātauranga Maori in the RPS is generally 
directed towards monitoring indicators. 
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(l) Identify specific actions to manage water allocation, including 
triggers for water take restrictions during times of low water 
flows or aquifer levels.  

(m) Consider initiating a collective review of resource consents, in 
accordance with section 128(b) and section 68(7) of the Act, 
once a rule imposing environmental flows and / or levels or 
water quality limits in accordance with this policy is made 
operative. 

(n) Prepare a monitoring plan that includes matauranga 
indicators, sufficient to track progress towards the 
achievement of objectives set for the Freshwater 
Management Units. 

 

Policy WQ P3; Take steps to phase out the over-allocation of freshwater above the 
environmental flows and / or levels for freshwater management units 
established via WQ P2, where applicable, by 1 October 2027 or any 
earlier date specified in a Water Management Area plan change, by:  

(a) Encouraging voluntary reductions in authorised takes.  
(b) Reviewing existing resource consents to determine reasonable 

and efficient take and/or use requirements in compliance with 
WQ P13 and Schedule 7 and whether any efficiency gains can 
be made, including through altering the volume, rate, or 
timing of take pursuant to s128(1)(b) of the Act.  

(c) Council at any time prior to 1 October 2027, pursuant to ss68(7) 
and 130(5) of the RMA, notifying its intention to review existing 
water permits in any nominated over-allocated water with the aim 
of achieving compliance with the limits in WQ P5 and with 
Objective B2 of the NPSFM 2014.  
(d) Rostering users or reducing the rate of take.  
(e) Encouraging the establishment of water user groups and 

voluntary agreements between water users, provided that 
does not enable an increase in the actual volume or rate of 
water abstracted.  

(f) Directing applicants to consider alternative sources including 
water harvesting, storage or rain water collected from 
impervious surfaces.  

(g) Shared reduction applied to all users of the water resource, 
including permitted activity rate of takes via a plan change.  

Advice note:  

Policy WQ P3 is unclear as to what over-allocation it is referring to.  It would 
be inefficient to phase out over-allocation with reference to the interim 
limits established by WQ P5 when these limits will be updated through the 
WMA process established in WQ P2.  WQ P3 should be amended to clarify 
that it is referring to phasing out over-allocation above the environmental 
flows and/or levels for FMUs established via WQ P2. 
 
Similarly, WQ P3(c) allows BOPRC to review existing water permits in over-
allocated water bodies to achieve compliance with the interim limits in WQ 
P5 and Objective B2 of the NPSFM, which is to avoid any further over-
allocation of freshwater and phase out existing over-allocation.  WQ P3(c) 
(and the accompanying advice note) should be deleted because it is 
inefficient to review water permits to bring them into compliance with limits 
that are interim and will be updated through the WMA process.   
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In relation to (c) Bay of Plenty Regional Council may review resource 
consents for the take and/or use of water where the total rate of take 
authorised to be taken is greater than that provided for in WQ P5(b) or 
(e). 
 

Proposed Policy WQ P3A; Take steps to phase out the exceedance of the water quality limits for 
freshwater management units established via WQ P2 by considering 
the following, where applicable: 

(a) The encouragement or facilitation of voluntary reductions in 
point source discharges of contaminants. 

(b) The establishment of rules controlling the discharge of 
sediment, nitrogen,  phosphorus, sediment and microbial 
pathogens from land uses and point  source discharges.  

(c) The review of resource consents.  

(d) The management of the effects of the abstraction of water on 
water quality limits.  

(e) The appropriate management of riparian areas, including the 
retirement and planting of riparian areas of stream, rivers, lakes, 
wetlands and estuaries. 

The NPSFM requires regional councils to set both freshwater quality limits 
and environmental flows and/or levels for all FMUs and Part A of the NPSFM 
is dedicated to water quality issues.  The Plan Change does not sufficiently 
address water quality issues in the same way that it addresses water quantity 
issues.  Policy WQ P3 provides measures for phasing out over-allocation but 
there is no similar policy for phasing out the exceedance of water quality 
limits.  A new policy needs to be introduced to take steps to phase out the 
exceedance of water quality limits for FMUs established via WQ P2, to 
properly address water quality issues and give effect to and be in accordance 
with the NPSFM. 

Policy WQ P5; To use the following interim minimum flows and allocation limits, until 
permanent limits are set through regional and/or sub-regional plans 
within each Water Management Area:  

(a) Primary instream minimum flows: 90% of Q5 7-day low flow 
for each river or stream.  (or at the point of abstraction where 
a defined hydrological monitoring location does not exist for 
the river or stream). 

(b) Primary allocation limit for surface water:  
10% of Q5 7-day low flow for each river or stream (or at the 
point of abstraction where a defined hydrological monitoring 
location does not exist for the river or stream).  

(c) Secondary instream minimum flow for rivers or streams with 
a mean flow of greater than 5 cubic metres per second: 
(excluding rivers or streamscatchments upstream of a 
hydroelectric power scheme identified in Schedule 11 and 
subject to WQ P19); 100% of Q5 7-day low flow for each river 
or stream.  

Policy WQ P5 creates a new secondary allocation upstream of hydroelectric 
power schemes.  There should be no further allocation of water in 
catchments upstream of hydroelectric power schemes because there is no 
additional water that can be allocated above these schemes.   
 
Trustpower is particularly concerned with authorising takes and uses 
upstream of the Matahina HEPS, where the maximum consented take for 
the Matahina HEPS is 160m3/s and inflows to Lake Matahina only exceeds 
160m3/s approximately 1.5% of the time per annum. 
 
Such an allocation is contrary to the NPSFM, including Objective B2 and 
Policy B5 which require regional councils to avoid over-allocation.  The 
secondary allocation is also contrary to the NPSREG, RPS and other 
provisions of the Plan Change, including WQ O2 which seeks to maintain the 
generation capacity of hydroelectric power schemes and give effect to the 
NPSREG.   
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(d) Secondary allocation limit for rivers or streams with a mean 
flow of greater than 5 cubic metres per second of 40% of the 
Q5 7-day low flow, providing that the combined total of 
primary and secondary allocation does not exceed 50% of the 
Q5 7-day low flow. (excluding rivers or streamscatchments 
upstream of a hydroelectric power scheme identified in 
Schedule 11 and subject to WQ P19). 

(e) Primary allocation limits for groundwater:  
35% of the long-term Residual Average Annual Recharge.  

where Q5 7-day low flow and Residual Average Annual Recharge are 
calculated as described in Schedule 15.  
 
Advice Note:  
Accounts detailing the assessment of allocation limits and current 
amount of water allocated for abstraction are available at Bay of Plenty 
Regional Council’s offices and on its website. These accounts exclude 
any takes undertaken as permitted activities provided for under Rules 
WQ R1, WQ R2, and WQ R3, and section 14(3)(b) of the RMA.  
 
WQ P10, WQ P12 and WQ R9 provide for renewals of consents in over-
allocated water bodies, subject to efficient use and other criteria.  
 
No secondary allocation is allowed for rivers or streams with a mean 
flow of less than 5 cubic metres per second or for groundwater, or 
where the river or stream is upstream of a hydroelectric power scheme 
identified in Schedule 11 and subject to WQ P19 .  
 
Clauses (c) and (d) provide a second tier of lower reliability surface 
water takes. In fully allocated water bodies, this enables more water to 
be allocated providing the applicant accepts the lower reliability. 
Applicants may build on-site storage to enable continued operation 
during low flow periods, or use this water for an activity such as frost 
protection that generally doesn’t occur during low flow periods. 

WQ P5 should be amended so that no interim secondary allocations are 
provided for in the Plan Change.  The Plan Change would need 
consequentially amending to remove secondary allocations.  Alternatively, 
WQ P5 should be amended so that there are no secondary allocations in 
catchments upstream of a hydroelectric power scheme identified in 
Schedule 11 and subject to WQ P19.  Some drafting amendments are also 
needed for clarification. 
 

Policy WQ P6; Policy WQ P6 
To provide for the harvesting of water during periods of high river or 
stream flow where:  

(a) The flow upstream of the take is above the median flow. 
(b) The additional take does not compromise the achievement of 

WQ O3.  

The inclusion of the phrase “where applicable” should be deleted because it 
inserts vagueness into WQ P6(d) as there is no guidance as to what that 
phrase means and how it affects the application of WQ P6(d).  The phrase 
could be used to allow water to be harvested upstream of hydroelectric 
power schemes when there is no water available for abstraction, which is 
contrary to the NPSFM, NPSREG, RPS and other provisions of the Plan Change 
as set out above.  
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(c) No more than 10% of the median flow is allocated to all 
harvesting takes.  

(d) The take is not upstream of a hydroelectric power scheme 
identified in Schedule 11, unless the flow into the dam of the 
hydroelectric power scheme exceeds the flow allocated to the 
dam operator (where applicable). 

Proposed Policy WQ P8; Policy WQ P8 
In providing for secondary allocation of surface water as identified in 
WQ P5, have regard to the extent to which: 
(a) The applicant can demonstrate the secondary take meets the 

requirements of WQ O3 and WQ P4 and 
(b) the secondary take does not adversely affect the use or full 

exercise of existing resource consents – including existing hydro-
electric power schemes; and 

(c) The assessment undertaken in accordance with WQ P15 includes: 
(i) how details of the take relative to current flows will be 

communicated to Council; and  
(ii) systems intended to be used by the applicant to comply with 

any conditions of consent related to control of the take; and  
(i)(iii) an assessment of the cumulative effects of this take 

and other takes in the primary and secondary block in the 
environment. 

(a)(d) Relevant matters listed in WQ P15 

If a secondary allocation is provided for, then the Plan Change does not 
include any criteria for considering whether to provide for secondary 
allocations identified in WQ P5.  Trustpower is particularly concerned that 
Policy WQ P5 creates a secondary allocation in catchments upstream of 
hydroelectric power schemes without any consideration of the adverse 
effects on the exercise of existing hydroelectric power schemes.  This is 
inconsistent with the NPSFM, the NPSREG, the RPS, and other provisions of 
the Plan Change. 
 
WQ P8 needs to be inserted into the Plan Change so that the adverse effects 
of secondary allocations on existing hydroelectric power schemes are 
considered. 

Policy WQ P10; To generally decline applications to take and/or use surface water or 
groundwater, where the consented abstraction exceeds the interim 
limits identified in WQ P5, or any NPS-FM locally specific limits, levels 
and flows set under WQ P2.  unless the application is: 

a) Supported by a detailed assessment of environmental effects 
which provides sufficient information for decision-makers to 
assess the matters listed in WQ P15 and demonstrates: 

i. That the proposed take is reasonable, efficient and 
will meet WQ O2, O3 and WQ O4; 

ii. Consideration has been given to alternative water 
supplies, rates of take and timing of take; 

iii. Water conservation measures are proposed for times 
of low water flows or aquifer levels; and 

iv. The extent to which the proposed take will result in 
social, economic, cultural or ecological benefits. 

 
This policy shall not apply to:  

WQ P10 is predicated on generally declining applications that exceed the 
limits identified in WQ P5 and the limits set under WQ P2, without any 
guidance to resource consent applicants as to how they can demonstrate 
that their application should not be declined.  Rather than creating 
exceptions for activities to which the “generally decline” presumption does 
not apply, it would be more appropriate to provide guidance to all resource 
consent applicants as to how they can demonstrate to BOPRC that the 
application should be granted.  
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(a) A renewal of an existing authorised take that is:  
(i) At the same or lesser rate and volume of take; and  
(ii) Assessed as a reasonable and efficient rate and volume of take; or.  
(b) For the harvesting of surface water under WQ P6. 

Policy WQ P11; To generally grant applications to take/or use surface water or 
groundwater where the rate of consented take will not exceed the 
interim limits identified in WQ P5, or any NPSFM locally specific limits, 
levels and flows set under WQ P2, provided that:  
(aa) New applications to take and use surface water or connected 

groundwater will not be granted upstream of a hydroelectric 
power scheme identified in Schedule 11, unless the river or stream 
flow immediately upstream of the hydroelectric power scheme 
exceeds the consented maximum flow allocated to the dam 
operator. 

(a) The proposed rate and volume of take are reasonable and efficient.  
(b) In the case of surface water, the take does not result in localised 

adverse effects including on fish entrainment and river bed or bank 
erosion.  

(c) In the case of groundwater: 
(i) The take does not result in adverse localised adverse effects, 

including bore interference;  
(ii) If applicable, the potential for saltwater intrusion can be 

avoided or mitigated to an acceptable level; and  
(iii) If applicable, adverse effects on the Tauranga Geothermal 

Resource or associated surface water bodies can be avoided 
or mitigated to an acceptable level. 

(d) For surface water takes and stream depleting groundwater takes, 
other than for water harvesting takes; have conditions that require 
abstraction to cease when the flow in the river reaches 90% of the 
Q5 7 day low flow; and  

(e) For water harvesting takes under WQ P6, have conditions that 
require abstraction to cease when the flow in the river reaches the 
median flow and ensure that when combined with all other 
harvesting takes, this take does not cause more than 10% of the 
median flow to be allocated. 

Policy WQ P11 is one of a series of provisions that provide for allocations 
upstream of existing hydroelectric power schemes , which for the reasons 
set out fully against WQ R4 is inconsistent with the NPSFM, the NPSREG, the 
RPS, and other provisions of the Plan Change. 
 
A new WQ P11(a) should be inserted so that new applications to take and 
use surface water or connected groundwater will not be granted upstream 
of a hydroelectric power scheme identified in Schedule 11 unless there is 
flow available above the consented maximum. 
 
Alternative relief: 
New clause (a): 
“The proposed take will achieve WQ P19 where it is upstream of a 
hydroelectric power scheme identified in Schedule 11”. 

Policy WQ  P14; To provide an opportunity for existing users who require but do not 
have resource consents for their activities to become or remain 
authorised by:  

(a) Providing a more permissive activity status for applications to 
authorise those activities, where applications are lodged 

Giving unauthorised water users a more permissive activity status in order 
to retrospectively approve the activity means that consent applicants will 
benefit from their decision to ignore the regional rules.  It also gives a more 
permissive activity status to existing unconsented takes in catchments 
upstream of hydro-electric power schemes where there is no more water to 
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within 12 months of WQ R4 and WQ R5 RX1 becoming 
operative;  

(b) Providing information regarding the need for resource 
consent;  

(c) Working in conjunction with industry groups and 
representatives of unauthorised users to increase awareness 
and share information;  

(d) Providing opportunities for authorisation in preference to 
compliance action; and  

(e) Undertaking compliance when the period provided for those 
activities to become authorised expires. 

 
while giving effect to WQ P1 to 12 and WQ P18 to WQ P20. 

be allocated.  For the reasons set out fully against WQ R4, it is contrary to 
the NPSFM, the NPSEG, the RPS, and other objectives and policies of the Plan 
Change. 
 
Therefore “a more permissive activity status” needs to be removed so that 
WQ P14 is consistent with higher order planning documents and other 
provisions of the Plan Change. 

Policy WQ P16; Decision-makers must address Conditions relating to the following 
matters via conditionswill be imposed on resource consents for the 
take and/or use of water unless site specific circumstances determine 
a particular matter to be irrelevant: 

(a) The maximum allowable water take over specific time 
periods. This includes maximum seasonal rate of take for 
irrigation and frost protection based on estimated crop 
water requirements (see Reasonable and Efficient Use 
Criteria in Schedule 7).  

(aa) The maximum allowable water take during periods when 
water take restrictions are in place to protect minimum 
flows and levels.  

(aaa) Where the water take is for cropping uses and When 
evidence of need has been demonstrated to Council, the 
maximum volume allowed as crop and rootstock survival 
water during periods when water take restrictions to protect 
minimum flows and levels are in place.  

(b) The maximum abstraction rate of take.  
(c) The requirement to measure, record and report on water 

use and rate of take, including any specific conditions to 
enable confirmation of compliance with restrictions relating 
to secondary allocation under WQ P5(d) or water harvesting 
under WQ P6.  

(d) The requirement to measure and record water flows or levels 
in the river or lake from which abstraction occurs, including 
any specific conditions to enable confirmation of compliance 

Trustpower is concerned that WQ P16 allows BOPRC to grant some 
resource consents without imposing any maximum allocated take.  WQ P16 
needs to be amended so that all resource consents granted for water takes 
and/or uses must include a maximum allocated take. 
 
Some drafting amendments to WQ P16 are also required to clarify its 
application. 
 



13 

MEX-130354-394-428-1 

Provision Relief Sought Reasons for Appeal 

with restrictions relating to secondary allocation under WQ 
P5(c) or water harvesting under WQ P6.  

(da) The requirement to manage or cease the taking of water 
when minimum flows are reached to minimise effects on the 
environment and other users.  

(e) TheWhere relevant, the requirement to monitor the risk of 
saltwater intrusion associated with groundwater takes near 
the coast. 

(f) Common review dates within specified catchments or Water 
Management Areas.  

(g) Provision for review of the resource consent, in accordance 
with section 128 of the Act, to:  

(i) Require efficiency gains or in combination with other 
resource consents in the same water body, phase out 
over-allocation, including through altering the rate, 
volume, or timing of take; and  

(ii) Deal with any adverse effects on the environment 
which may arise from the exercise of that consent.  

(h) For surface water takes and stream depleting groundwater 
takes, other than for secondary takes, consideration is given 
to the need to have conditions that require abstraction to 
cease when the flow in the river reaches 90% of the Q5 7-day 
low flow.  

(i) For takes under WQ P5(d) consideration is given to the need 
to have conditions that require abstraction to cease when the 
flow in the river reaches 100% of the Q57 Day low flow.  

(j) For water harvesting takes under WQP6 consideration is given 
to the need to have conditions that require abstraction to 
cease when the flow in the river reaches the median flow and 
to ensure that when combined with all other harvesting takes 
does not cause more than 10% of the median flow to be 
allocated. 

Proposed Policy WQ P19X; Provide for the ongoing generation of electricity from existing 
hydroelectric power schemes listed in Schedule 11 at the time of their 
renewal, and when establishing environmental flows and / or levels and 
freshwater quality limits, by having particular regard to: 

(a) The social, economic, cultural and environmental benefits 
associated with the existing configuration and operation 
of the schemes; and 

(b) The need to maintain generation output. 

Policy WQ 19 and WQ P20 give partial effect to the NPSREG, RPS, WQ O2 and 
WQ O8 however the Plan Change contains no policy directives which 
provides for the ongoing operation of hydroelectric power schemes at the 
time of the renewal and when establishing freshwater limits.  To give effect 
to WQ O2, WQ O8, the NPSREG and the RPS a new policy needs to be 
inserted into the Plan Change. 
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Policy WQ P19; To recognise the importance of maintaining existing renewable 
electricity generation capacityoutput by not allowing any new taking or 
out of catchment diversion or damming of surface water or shallow 
groundwater connected to surface water upstream of the hydroelectric 
power schemes listed in Schedule 11 except in the following limited 
circumstances:  

i. For the Rangitaiki River aboveWheao, Aniwhenua and 
Matahina Dam, when hydroelectric power schemes the flow 
into Lake Matahina is greater than the consented maximum 
take from Lake Matahina160 cubic metres per second; or  

ii. Where the take and/or use is within the interim primary or 
secondary allocation limits set in WQ P5, subject to any 
seasonal restrictions required to ensure adverse effects on the 
schemes and the environment are acceptable; or The written 
approval of the owner of the relevant schemes listed in 
Schedule 11 has been provided; or 

iii. Where the take is for existing dairy shed washdown authorised 
under Rule WQ R4; WQ P20 applies. 

 
Advice Note:  
The upstream extent of hydroelectric power schemes listed in Schedule 
11 is shown in Maps WQ 2 and WQ 3. 
 
 

For the same reasons set out in support of the relief sought for WQ O2, 
“capacity” should be amended to “output”.  WQ P19 should also refer to 
“damming” because this activity would also reduce the amount of water 
available to hydroelectric power schemes. 
 
For the reasons set out fully against WQ R4, giving unauthorised water takes 
above hydro-electric power stations a more permissive activity status is 
contrary to the NPSFM, the NPSEG, the RPS, and other objectives and 
policies of the Plan Change because there is no more water to allocate.  An 
amendment is required to specify that new water takes will only occur at 
flows above 160m3/s (the maximum consented take for the Matahina HEPS), 
where written approval of the owner of the relevant scheme listed in 
Schedule 11 has been provided, or where WQ P20 applies.   
 
Policy 69 of the RNRP has specified for a number of years that there is no 
more surface water or connected groundwater available for abstraction 
upstream of the existing hydroelectric power schemes in the Bay of Plenty.  
The notified Plan Change split Policy 69 into WQ P19 and WQ P20, and then 
WQ P20 was subsequently deleted.  If WQ P20 is not re-instated then Policy 
69 should return.   
 
Trustpower also appeals the finding made in conjunction with the decisions 
on WQ P19 and WQ P20 that Trustpower does not have exclusive access to 
water in the Rangitaiki catchment above the Matahina dam, nor, necessarily, 
above many other hydroelectric schemes.  Trustpower did not use the term 
“exclusive access”; however available water has been allocated to 
Trustpower through resource consent 65750.  BOPRC cannot create 
provisions which have the effect of allocating the water to other users (s 
30(4) RMA); moreover the s 32 analysis on this point is inadequate and the 
decision is contrary to the NPSFM and NPSREG. 

WQ P20 To enable the reasonable and efficient taking and use of water 
upstream of existing hydroelectric power schemes listed in Schedule 11 
provided that: 
 
(a) Upon the expiry of existing resource consents for the taking or 
diversion of water upstream of the schemes, the consents may be 
renewed: 

(i) At the same or a lessor volume of take or diversion; 
(ii) At the same or a lessor rate of take or diversion; and 
(iii) Having regard to the matters set out in WQ P16. 

Objective WQ 02 seeks that the allocation of water resources recognises and 
maintains the generation capacity of hydro-electric power schemes as a 
renewable energy source, while Policies WQ P19 and WQ P20 outline how 
freshwater resources will be managed upstream and downstream of the 
existing hydroelectric power schemes listed in Schedule 11. 
 
Policies WQ P19 and P20 principally relate to the consideration of possible 
resource consent applications and are needed to provide the policy direction 
on how Objective WQ O2 is to be achieved.  Policy WQ P20 is needed as well 
as Policy WQ P19 as it sets out more detailed considerations that will apply 
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(b) Surface water or shallow groundwater water that is allocated to a 
resource consent that expires and is not renewed or has its allocation 
reduced by a renewal on the basis of reasonable and efficient use 
requirements or technical efficiency, may be available for reallocation 
to other users: 

(i) At the same or a lessor volume of take; 
(ii) At the same or lessor rate of take; and 
(iii) Having regard to the matters set out in WQ P16. 

(c)Any water released from the schemes may be available for allocation 
downstream, subject to the protection of any instream and 
recreational flow requirements specified in the resource consents for 
the hydroelectric power scheme and where the downstream 
abstractors accept that the reliability of the released water is subject to 
the consented operating regime for the scheme. 

 
Advice Note:  

1. Other provisions within this Part II continue to apply to all 
applications to take water within the catchments of existing 
hydroelectric power schemes. 

The upstream extent of hydroelectric power schemes listed in Schedule 
11 is shown in Maps WQ2 and WQ3.   
 

to a resource consent application whereas Policy WQ P19 is focussed on the 
circumstances in which a resource consent application can be made. 
 
Policy 69 of the RNRP has specified for a number of years that there is no 
more surface water or connected groundwater available for abstraction 
upstream of the existing hydroelectric power schemes in the Bay of Plenty.  
The notified Plan Change split Policy 69 into WQ P19 and WQ P20, and then 
WQ P20 was subsequently deleted.  If WQ P20 is not re-instated then Policy 
69 should return.   
 
Trustpower also appeals the finding made in conjunction with the decisions 
on WQ P19 and WQ P20 that Trustpower does not have exclusive access to 
water in the Rangitaiki catchment above the Matahina dam, nor, necessarily, 
above many other hydroelectric schemes.  Trustpower did not use the term 
“exclusive access”; however available water has been allocated to 
Trustpower through resource consent 65750.  BOPRC cannot create 
provisions which have the effect of allocating the water to other users (s 
30(4) RMA); moreover the s 32 analysis on this point is inadequate and the 
decision is contrary to the NPSFM and NPSREG. 

Policy WQ P23; To consider the transfer of water permits to take and/or use water in 
whole or part to another site providing the transfer:  

(a) Is within the same catchment or aquifer as the original 
resource consent.  

(b) Is for the same or a lesser amount of water.  
(c) Does not result in more than minor adverse effects.  
(d) Is no more than that required for the intended use.  
(dd) Is not from downstream to upstream of an existing 
hydroelectric power scheme listed in Schedule 11, where the 
transfer relates to surface water. 
(e) Does not increase the rate and volume of take of water that 

the transferor is able to demonstrate has actually been taken 
and used in accordance with the conditions on the existing 
water permits at any time in the preceding 5 years. 

Trustpower is concerned that Policy WQ P23 allows water to be transferred 
from downstream to upstream of existing hydroelectric power schemes, 
which would allow water to be used which has already been allocated to 
existing hydroelectric power schemes.  For the reasons fully set out against 
WQ R4, this would be contrary to the NPSREG, NPSFM, RPS, and other 
provisions of the Plan Change.  An amendment needs to be made to WQ P23 
so that transfers will only be considered where the transfer is not from 
downstream to upstream of an existing hydroelectric power scheme. 

Method WQ M1; Bay of Plenty Regional Council will make submissions on district plans 
and district resource consents to advise that land use changes, 
intensification and urban growth should not occur without adequate 

Part A of the NPSFM contains a series of objectives and policies relating to 
water quality and Part B contains a series of objectives and policies relating 
to water quantity.  The Plan Change does not sufficiently consider water 
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assessment of water resources, (quantity and quality), and account for 
any limitations on the available resource. 

quality issues and submits that WQ M1 needs to be amended so that water 
quality issues are adequately assessed, to give effect to the NPSFM. 

Rule WQ R3; Permitted Activity – Take and Use of Surface Water  
In addition to any take under section 14(3)(b) of the Act, the take and 
use of water from any surface water body where the rate of take does 
not exceed 2.5 litres per second, the water has a temperature of less 
than 30º Celsius and the quantity taken does not exceed 15 cubic 
metres per day per property is a Permitted Activity subject to the 
following conditions:  

(a) Existing takes are registered with the Bay of Plenty Regional 
Council within one year of the rule becoming operative, and 
new takes are registered prior to the commencement of the 
take. The following information is to be provided to Council 
with all registrations:  

(i) Location of all water takes on the property, including 
those that supply water for stock;  

(ii) General purpose for which water is being used;  
(iii) Confirmation that requirements (b) to (h) can be met;  
(iv) Whether the take also provides for stock or domestic 

drinking requirements; and  
(v) Name, address and contact details of person 

responsible for the take and use.  
(b) Metering is undertaken and data is provided to Council in 

accordance with WQ P24 if required.  
(c) No additional water is taken under WQ R1 or WQ R2.  
(d) The take is not from a water resource that is fully or over-

allocated at the time the take is established, unless the take 
was established prior to 18 October 2016.  

(e) The take is not from waters flowing into a wetland that will be 
adversely affected by the take.  

(f) The intake shall be screened with a mesh aperture size:  
(i) Not exceeding three (3) millimetres by 30 millimetres 

in the tidal areas of rivers, streams or lakes; and  
(ii) Not exceeding five (5) millimetres by 30 millimetres 

or five (5) millimetres diameter holes in any other 
areas that is not in the tidal area of a river stream or 
lake.  

(iii) The intake velocity through the screen shall not 
exceed 0.3 metres per second.  

A condition of WQ R3 is that the take is not from a water resource that is 
fully or over-allocated at the time that the take was established, unless 
established prior to 16 October 2018.  The meaning of “fully or over-
allocated” is unclear, which would make this clause too uncertain to act as a 
permitted activity rule by virtue of there being no definitive guidance as to 
how to fully or over-allocated catchments have been determined.  The 
meaning of “instream minimum flow” in clause (h) is also unclear (is it 90% 
of Q5 or something else?).  These issues needs to be clarified so that the 
implications can be considered, understood and for the rule to be 
enforceable. 
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(h) Where the take is from a river or stream, the total 
abstraction (all users) of surface water takes shall not cause 
the instream minimum flow to be breached at any point.  

 
Advice Note:  

1. Potential water abstractors are encouraged to seek the advice 
of Bay of Plenty Regional Council to ensure that there is 
sufficient flow in a water body to accommodate their water 
take and comply with condition (d). This is particularly relevant 
for small streams. Bay of Plenty Regional Council will take 
appropriate action when flows fall below the instream 
minimum flow.  

2. Surface water intake structures for the take and use of water 
under this rule must also be authorised (refer to Rule BW R5).  

3. This rule requires the metering and reporting of stock drinking 
water where the volume used, in combination with any 
permitted uses on the property exceeds the permitted activity 
limit. Stock drinking water is provided for in addition to the 
permitted activity volume. The purpose of metering and 
reporting is to assist with water accounts, to encourage 
efficiency by providing information about water use and to 
ensure that the volume is reasonable, as required by the Act.  

 
Explanation/Intent of Rule  
 
To allow small takes of water from rivers, streams, lakes and other 
surface water bodies excluding wetlands which are unlikely to cause 
adverse environmental effects. Conditions (c) and (d) are to avoid 
adverse effects on small streams, which are particularly sensitive to 
abstraction pressure. 15 cubic metres per day is a reasonable amount 
for small uses, such as wash-down and milk cooling for small dairy 
sheds, small glasshouse operations, horticultural spray makeup, or 
irrigation of gardens (up to approximately 0.5 hectare). Condition (b) is 
to prevent a proliferation of small takes on a single property, which may 
have significant cumulative effects on surface waters. Intake velocity 
conditions are to prevent adverse effects on aquatic life. 

Rule WQ R4; Controlled Activity – Take and Use of Water for Existing Dairy Shed 
Wash Down and Milk Cooling Purposes  
The take and use of surface water or groundwater for the purposes of 
dairy shed washdown and milk cooling is a Controlled Activity that does 

WQ R4 applies to takes and uses that are upstream of hydroelectric power 
schemes and effectively allocates water which has already been allocated to 
those schemes, without the consent application being notified to hydro-
electric power scheme operators.    
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not require notification under section 95A or 95B of the RMA, subject 
to the following:  

1. The take and use is not permitted by a rule in this regional 
plan.  

2. The take and use is not prohibited by Rule 49.  
3. The take and use is not otherwise provided for by a rule in the 

Tarawera River Catchment Plan 
4. A resource consent application is lodged within 12 months of 

this rule becoming operative. 
4A The take and use is not located upstream of a hydroelectric 
power scheme listed in Schedule 11 and classified as a restricted 
discretionary activity by Rule WQ RX1. 
5. Where the take is from a river or a stream:  

(i) The rate of abstraction shall not exceed 2.5 litres per 
second or 10% of the estimated five year low flow 
(Q57-day low flow) at the point of abstraction, 
whichever is the lessor.  

(ii) The intake shall be screened with a mesh aperture 
size:  

i. Not exceeding three (3) millimetres by 30 
millimetres in the tidal areas of rivers, 
streams or lakes; and  

ii. Not exceeding five (5) millimetres by 30 
millimetres or five (5) mm diameter holes in 
any other area that is not in the tidal area of 
a river, stream or lake.  

6. Where the take is from groundwater:  
(i) The rate of take shall not exceed 2.5 litres per second.  
(ii) The bore shall be registered with the Bay of Plenty 

Regional Council.  
(iii) The bore shall be maintained and decommissioned in 

accordance with the relevant requirements of 
schedule 14. 

7. The application information contains verifiable evidence of 
the existence of the take on 18 October 2016, including but 
not limited to: 

(i) Any consent to discharge dairy shed effluent; and  
(ii) Evidence of the presence of a water pump on the 

property and the volume and rate of take is proven 

 
Policy 69 of the RNRP has specified for a number of years that there is no 
more surface water or connected groundwater available for abstraction 
upstream of the existing hydro-electric power schemes in the Bay of Plenty.  
Trustpower is particularly concerned with authorising takes and uses 
upstream of the Matahina HEPS, where the maximum consented take for 
the Matahina HEPS is 160m3/s and inflows to Lake Matahina only exceeds 
160m3/s approximately 1.5% of the time per annum. 
 
Section 30(4)(a) of the RMA provides that a rule to allocate a resource may 
not, during the term of an existing resource consent, allocate the amount of 
a resource that has already been allocated to the consent.  WQ R4 is 
therefore contrary to s 30(4) of the RMA because it has the effect of 
allocating water which has already been allocated to Trustpower, and is 
therefore ultra vires. WQ R4 is also contrary to the first-in-first served 
principle established by case-law by allocating water which has already been 
allocated to hydro-electric power scheme operators.  
 
Rule WQ R4 is also contrary to the NPSFM, the NPSEG, the RPS, and other 
provisions of the Plan Change, for the following reasons: 

 By making unauthorised takes and uses in catchments that are 
already fully or close to being fully allocated, the Plan Change fails 
to avoid further over-allocation which is directly contrary to the 
direction given by the NPSFM, including Objective B2 and Policy B5. 

 WQ R4 effectively allocates water which has already been allocated 
to hydro-electric power schemes, which is contrary to the NPSREG 
and the RPS, including Policy El 6B which provides for maintaining 
the output from existing electricity generation schemes.   

 WQ R4 is contrary to other provisions of the Plan Change which seek 
to recognise and maintain the generation capacity of hydroelectric 
power schemes and recognise the benefits of using water for 
renewable energy generation, including WQ O2, WQ O8 and WQ 
P19. 

 WQ R4 effectively allocates water which has already been allocated 
to existing users which is contrary to other provisions of the Plan 
change, including WQ P12 which recognises and provides certainty 
to existing authorised users. 
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to be the same or less than that occurring as at 18 
October 2016.  

Bay of Plenty Regional Council reserves its control over the following 
matters:  

(a) Rate and volume of take.  
(b) Measures to restrict or stop the take during periods of low 

river flow or low aquifer level or to enable flow monitoring by 
Council.  

(c) Metering and reporting requirements.  
(d) Measures to achieve efficient use of water and consistency 

with schedule 7 dairy shed water use.  
(e) Where the proposed take is from a water body that is 

allocated above the limit identified in WQ P5(b) or WQ P5(e):  
(f) Measures to avoid, or mitigate adverse effects on the 

environment, including on the matters in WQ O3 and WQ O4; 
and  

(g) Measures to avoid or mitigate adverse effects of the take on 
existing authorised users, and on tangata whenua values and 
interests.  

 
Advice Note:  

1. This rule does not enable an additional volume to be added to 
an existing resource consent or permitted activity relating to 
the take and use of water on the same property.  

2. No pump testing is required.  
3. The rate of take may be reduced to the minimum required to 

achieve the daily volume. Storage may be needed to enable 
higher rates of use.  

 
Explanation  
The intent of the 12-month period in (4) is to ensure all relevant 
activities are registered with Council, and that meters are installed. 

For these reasons, WQ R4 needs to be amended so that it does not apply to 
takes and uses located upstream of hydroelectric power schemes listed in 
Schedule 11, and instead be classified as a restricted discretionary activity by 
Rule WQ RX1 requiring notification to hydro-electric power scheme 
operators. 

Proposed Rule WQ RX1; Restricted Discretionary Activity – Take and Use of Water for Existing 
Dairy Shed Wash Down and Milk Cooling Purposes 
 
The take and use of surface water and/or groundwater that does not 
comply with WQ R4 is a Restricted Discretionary Activity. 
 
Bay of Plenty Regional Council reserves it discretion over the following 
matters: 

For the same reasons supporting the relief sought for WQ R4, the take and 
use of water for unconsented dairy shed wash down and milk cooling 
purposes should not be a controlled activity with no notification 
requirement. 
 
Rather, a restricted discretionary activity is more appropriate because it 
ensures that consent applications are evaluated on a case-by-case basis to 
determine whether there in fact any water left to be allocated and whether 
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(a) Location, rate and volume of take. 
(b) Measures to restrict or cease the take during periods of low flows 

or aquifer levels. 
(c) Metering and reporting requirements. 
(d) Measures to achieve reasonable and efficient use of water. 
(e) The potential effects on instream values, existing authorised users 

and tangata whenua values. 
(f) The potential effects of the take, including cumulative effects, on 

the allocation of water to the applicable existing hydroelectric 
power scheme listed in Schedule 11 and the ability to maintain 
generation output. 

Water takes that require resource consent in accordance with this rule 
and because they do not comply with Condition 4A of WQ R4 will be 
limited notified to the owner of the applicable existing hydroelectric 
power scheme listed in Schedule 11 (absent their written approval). 

the proposed allocation is contrary to other planning provisions.  A new 
restricted discretionary rule should be inserted and should include a 
requirement to notify hydro-electric power generators to ensure that the 
impact on these existing users is properly considered. 
 

Rule WQ R10; Restricted Discretionary Activity – Take and Use of Water 
The take and use of surface water or groundwater is a Restricted 
Discretionary Activity where:  

1. The take will not result in the interim limits set out in WQ P5 
being exceeded.  

2. The take and use is not permitted or controlled by a rule in this 
regional plan.  

2A The take and use is not a discretionary or non-complying activity 
in accordance with WQ R11 or WQ R12. 
3. The take and use is not prohibited by Rule 49. 
4. A water meter is installed.  

 
Bay of Plenty Regional Council reserves its discretion over the following 
matters:  

(a) Location, rate and volume of take taking into account the 
interim limits in P5(b) or WQ P5(e) or any subsequent limits 
established under WQ P2.  

(b) Measures to restrict or stop the take during periods of low 
flow or aquifer levels.  

(c) Metering and reporting requirements, including separate 
metering of any water taken under provisions of section 
14(3)(b) of the Act.  

(d) Measures to achieve reasonable and efficient use of water.  

These reasons relate to the relief sought with respect to WQ R10, WQ R11 
and Trustpower’s proposed new WQ R12. 
 
Rule WQ R10 provides the restricted discretionary activities and WQ R11 
provides the discretionary activities, for the take and use of water.  The Plan 
Change does not provide for any non-complying activities. 
 
The following amendments to this rule framework are required: 

 Replacements of existing resource consents to take and use water 
upstream of an existing hydroelectric power scheme listed in 
Schedule 11 is made a discretionary activity; and 

 The take and use of surface water and/or groundwater upstream of 
such schemes is a non-complying activity if not a permitted activity 
in accordance with WQ R1, R2, R3 or RX, a restricted discretionary 
activity in accordance with WQ RX1 or a discretionary activity in 
accordance with WQ R11. 

 
The current activity status’ are inappropriate for the following reasons: 
 

 They do not reflect the over-arching policy framework that relates 
to the management of freshwater upstream of the existing 
hydroelectric power schemes in the region, including WQ P19 and 
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(e) Measures to avoid, or mitigate adverse localised effects on the 
surface water or groundwater resource including the effects 
on freshwater values.  

(f) The potential effect of the take on existing authorised users; 
on springs or surface water bodies and their values (including 
water quality).  

(g) The extent to which the applicant has consulted with tangata 
whenua and taken into account their values.  

 
Advice Note: Information on the assessment of the limits and current 
allocation status is available at Bay of Plenty Regional Council’s offices 
and on its website.  
 
This rule does not apply to take and use relying on WQ P5(d) or WQ P6 
(i.e. secondary allocation or flood harvesting). 

WQ P20 and a non-complying activity is more appropriate for new 
abstractions. 

 They are not in accordance with and do not give effect to the 
NPSREG, the NPSFM, the RPS and other provisions of the Plan 
Change (including WQ O2 and WQ O8) and more restrictive activity 
status’ are required. 

 
A non-complying activity status is required to signal that new proposals 
upstream of existing hydro-electric power schemes will be subject to a 
greater level of scrutiny and to indicate that these abstractions are less likely 
to be appropriate, and a discretionary activity status is required for renewals. 

Rule WQ R11; and Discretionary Activity – Take and Use of Water  
Until locally specific limits are established under WQ P2(e) and (f) the 
take and use of surface water or groundwater that: 
1. Is not a Permitted, Controlled or, Restricted Discretionary or Non- 

Complying Activity under a rule in this regional plan; and 
2. Is not prohibited by Rule 49 ; or 
3. Is for the replacement of an existing resource consent to take and 

use water upstream of an existing hydroelectric power scheme 
listed in Schedule 11;  

is a discretionary activity.  
 
Explanation/Intent of Rule  
To allow Bay of Plenty Regional Council to assess the effects of water 
takes on the environment on a case by case basis according to the 
objectives, policies and methods in this regional plan. 

Proposed Rule WQ R12 Non Complying Activity – Take and Use of Water 
The take and use of surface water and / or groundwater upstream of 
an existing hydroelectric power scheme listed in Schedule 11 that is: 

(a) Not a permitted activity in accordance with WQ R1, R2, R3 or 
RX; or 

(b) Not a restricted discretionary activity in accordance with WQ 
RX1; or 

(c) Not a discretionary activity in accordance with Rule WQ R11; 
is a non-complying activity. 
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Resource consent applications in accordance with this rule will be 
limited notified to the owner of the applicable existing hydroelectric 
power scheme listed in Schedule 11 (absent their written approval). 
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Names and addresses of persons to be served with a copy of this appeal 

The Chief Executive 
Bay of Plenty Regional Council 
PO Box 364 
Whakatāne 3158 
Fiona.McTavish@boprc.govt.nz 
Glenys.kroon@boprc.govt.nz 
 

Freda Woisin 
rinasclan@gmail.com 

GBC Winstone 
dan.mcgregor@gbcwinstone.co.nz 

Sam Dunlop 
ednsam@xtra.co.nz 
 

Ballance Agri-Nutrients Limited 
kevin.wood@ballance.co.nz 
d.greaves@ryderconsulting.co.nz 
 

NZ Fire Service Commission 
Stephanie.dean@beca.com 
Ron.jewi@fire.org.nz 
Dromgool.megan@fire.org.nz 
 

Ngati Manawa Incorporation 
maramena.vercoe@tronm.co.nz 
 

Christina and Ramon Humphreys 
Chrisray4756@gmail.com 

Tauranga City Council 
richard.harkness@aecom.com 

Ngai Tamawera Hapu 
Monte.aranga@wananga.ac.nz 
 

Oji Fibre Solutions and Norske Skog Tasman 
Philip.Millichamp@ojifs.com 
 

Whakatāne District Council 
shane.mcghie@whakatane.govt.nz 

Department of Conservation 
hfamilton@doc.govt.nz 
hneale@doc.govt.nz 
 

NZ Kiwifruit Growers 
nikki.johnson@nzkgi.org.nz 

Bay of Plenty District Health Board 
sally@sallyw.co.nz 
robyn.woods@bopdhb.govt.nz 

First Gas Ltd 
catherine.daniel@beca.com 
Adam.Dufall@firstgas.co.nz 
 

Lindsay Black 
Lr.fjblack@xtra.co.nz 

The Oil Companies 
mlaurenson@burtonconsultants.co.nz 

Toi Te Ora – Public Health Service 
jim.miller@bopdhb.govt.nz 
 

Wright Farming Limited 
dandmwright@farmside.co.nz 
david.wright@fonterra.com 
 

Gerald Mathis 
Geraldmathis3@gmail.com 

Creswell NZ Limited 
malory.osmond@beca.com 
 

Maurice Butler 
Maurice@professionalswhakatane.co.nz 
bbqranch@gmail.com 
 

Paul and H-J Storey 
arbourpark@farmside.co.nz 

Motiti Rohe Moana Trust 
Hugh.sayers01@gmail.com 
Rohemoana@gmail.com 
 

Te Tumu Kaituna 14 Trust 
jfletcher@fordland.co.nz 

Hort NZ 
Lucy.deverall@hortnz.co.nz 

Ford Land Projects Pty Ltd 
jfletcher@fordland.co.nz 
 

Te Tumu Landowners Group 
jfletcher@fordland.co.nz 

Te Runanga o Ngati Manawa 
maramena.vercoe@tronm.co.nz 

Mercury NZ Ltd 
miles.rowe@mercury.co.nz 
 

Galatea-Murupara Irrigation Society 
sarah.eveleigh@al.nz 

NZ Pork Industry Board 
jeska.mchugh@pork.co.nz 

Mary and Denis Sax 
saxclan@xtra.co.nz 
 

Ian Noble 
ianjoycenoble@kinect.co.nz 

Irricon Resource Solutions 
lilian@irricon.co.nz 

Eastern Region Fish and Game 
Council 
eherbert@fishandgame.org.nz 
 

DairyNZ 
justine.young@dairynz.co.nz 

Royal Forest and Bird Protection Society 
linda@xnet.co.nz 
p.anderson@forestandbird.org.nz 
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J Swap Ltd 
grant.eccles@aecom.com 

RA and TH Goudie 
airg@xtra.co.nz 

OC Farms 
ocfarms@xtra.co.nz 
 

Oceana Gold (New Zealand) Ltd 
kerry.watson@oceanagold.com 
 

Quayside Properties Ltd 
Scott.Hamilton@quaysideholdings.co.nz 
Melissa.Taylor@quaysideholdings.co.nz 
 

Te Runanga o Ngati Kea Ngati Tuara Trust 
nkntadm1n@xtra.co.nz 

Catherine Martin 
Martin.p@xtra.co.nz 
thornyrivers@gmail.com 
 

Te Runanga o Ngai Te Rangi Iwi Trust 
pia@ngaiterangi.org.nz 
reontuanau@ngaiterangi.org.nz 

Western Bay of Plenty District Council 
matthew.leighton@westernbay.govt.nz 

Federated Farmers of New 
Zealand 
mmeier@fedfarm.org.nz 
 

John Howard 
jlbm.howard@gmail.com 

Ngati Hokopu Ki Te Whare O Toroa 
dayle@kotukusystems.com 

Combined Tangata Whenua 
Forum 
shad.rolleston@org.nz 
 

Stuart Neave 
Stuartn@clear.net.nz 

Tim Herewini Selwyn 
selwyn.tim@gmail.com 

Carrus Corporation Ltd 
jim@caruss.co.nz 
jimlochheadnz@gmail.com 
 

Grey Power Association 
tgagreypower@gmail.com 

Te Runanga o Ngati Awa 
kaitiaki@ngatiawa.iwi.nz 
leonie@ngatiawa.iwi.nz 
keri@ngatiawa.iwi.nz 
 

Pineview Irrigation Scheme 
simonfort100@gmail.com 
 

Rotorua Lakes Council 
kate.dahm@rotorualc.nz 

Tapuika Iwi Authority 
hohepa@tapuika.iwi.nz 
info@tapuika.iwi.nz 
 

Te Puke Fruitgrowers Association 
ross@bawden.co.nz 
tpfruitgrowers@xtra.co.nz 
 

Ngai Te Ahi Resource Management 
irene@teaohou.org.nz 

Te Runanga o Ngati Whare 
earl@ngatiwhare.iwi.nz 

CNI Iwi Land Management Ltd 
bridget@eland.co.nz 
alamoti@LandManagement.co.nz 
 

Timberlands Ltd 
Colin.maunder@tll.co.nz 

Ngati Makino 
admin@ngatimakino.co.nz 
 

Opotiki District Council 
gerardm@odc.govt.nz 
 

Darryl Jensen 
waione@xtra.co.nz 

Alan Law 
wyndlea@xtra.co.nz 

Ngati Pikiao Environmental 
Society 
raewynbennett@actrix.co.nz 
 

Maxwells Farms Limited 
chaturika.jaysinghhe@russellmcveagh.com 
david.butler@russellmcveagh.com 
 

Fonterra Co-operative Group Ltd 
gerard.willis@enfocus.co.nz 

TAPS 
bill.young@taps.org.nz 
 

He Mauri Ohooho 
tatiana@gha.co.nz 

Ngati Ranginui Incorporated Society 
carltonbidois@xtra.co.nz 

A Young and D Firth 
Alistair@SouthernProduce.co.nz 
 

Steve Bailey 
stevebailey@xtra.co.nz 

Ngati Rangiwewehi 
office@rangiwewehi.com 

Pirirakau Incorporated Society 
julie.shepherd@xtra.co.nz 
 

Beef and Lamb New Zealand Ltd 
Corina.jordan@beeflambnz.com 

Don Paterson 
nat.opc@xtra.co.nz 
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Sunchaser Investments Ltd 
Partnership 
vanessa.hamm@hobec.co.nz 
megan.exton@hobec.co.nz 
 

Eastland Generation Ltd 
vanessa.hamm@hobec.co.nz 
megan.exton@hobec.co.nz 

Te Arawa Lakes Trust 
nicki@tearawa.iwi.nz 

Te Maru o Ngati Rangiwewehi Iwi 
Authority 
terangikaheke@gmail.com 
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