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To:  The Registrar 

  Environment Court  

   Auckland  

 

NOTICE OF APPEAL 

1. The Royal Forest and Bird Protection Society of New Zealand Incorporated (‘Forest & 

Bird’; ‘the Society’) appeals against decisions of Bay of Plenty Regional Council’s decision 

on the Proposed Plan Change 9 to the Regional Natural Resources Plan (the proposed 

plan). 

2. Forest and Bird made a submission and two further submissions on the proposed plan 

change. 

3. Forest and Bird is not a trade competitor for the purposes of section 308D of the 

Resource Management Act 1991. 

4. Forest and Bird received notice of the decision on 9 October 2018. 

5. The decision was made by Commissioners appointed by the Bay of Plenty Regional 

Council. 

PARTS OF DECISION APPEALED, REASONS FOR APPEAL, AND RELIEF SOUGHT 

6. The parts of the decision that Forest and Bird is appealing relate to the following 

provisions and matters of concern,  and includes consequential amendments to other 

plan provisions as necessary for consistency and to give effect to relief sought as set out 

in the table below: 

 

Provisions Matters 

Objective WQ O4  Sustainable management of groundwater 

Objective WQ O9  Uncertain and inconsistent terminology 

Objective WQ O11 
and Method 4  

Enabling and sustainable management purpose of 
the RMA 

Policy WQ P4  Healthy freshwater ecosystem (flow variation) 
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Policy WQ P7  Precautionary Approach 

Policy WQ P10 and 
Policy WQ P17  

Re-consenting of existing use in over-allocated 
catchments 

Policy PQ14 and Rule 
WQ R4  

Permissive approach to unconsented users 

Policy WQ P16  Mitigating conditions 

Rules WQ R1 and R2  Avoiding adverse effects of  groundwater takes on 
wetlands 

7. In addition to the reasons set out in the table below, the general reasons for Forest & 

Bird’s appeal are that the provisions appealed against:  

a. do not give effect to relevant provisions of the Bay of Plenty Regional Policy 

Statement (RPS); 

b. do not give effect to the National Policy Statement for Freshwater Management; 

c. are not consistent with Part 2 of the Resource Management Act (‘the Act’); 

d. do not implement the Council’s functions under s 30 of the Act; and/or 

e. do not represent best resource management practice. 

8. The parts of the decision appealed, reasons for the appeal and relief sought are set out 

in Appendix 1.  Where specific wording changes are proposed by way of relief, Forest & 

Bird seeks in the alternative any wording that would adequately address the reasons for 

its appeal.  Forest & Bird also seeks any consequential changes made necessary by the 

relief set out in Table 1 below. 
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Attachments  

9. The following documents are attached to this notice of appeal: 

a. A copy of the Council’s decision – as set out in the Hearing Panel Report 

(Appendix ‘A’);   https://www.boprc.govt.nz/our-region-and-

environment/water/freshwater-futures/freshwater-policy-and-plan-change-

work/region-wide-water-quantity-plan-change/ 

b. A list of names and addresses of persons to be served with a copy of this notice 

(Appendix ‘B’); and 

c. A copy of Forest and Bird’s original submission to the Proposed Plan Change 9 to 

the Bay of Plenty Regional Natural Resources Plan  (“Appendix C”). 

d. A copy of Forest and Birds two further submissions (“Appendix D” and 

“Appendix E”) 

10. Parties served with a copy of this notice of appeal will not be served with the 

attachments, and may obtain a copy from the appellant on request. 

 
Dated: 21 November 2018 

 

________________________________ 

Peter Anderson 
Counsel for Royal Forest And Bird Protection Society of New Zealand Incorporated  
 
Address for Service 
Peter Anderson     Linda Conning 
PO Box 2516     114 Otarawairere Rd 
Christchurch 8140    Ohope 3121 
    
       
Telephone021 2866992    Telephone: 07 3077108 

Email:  

p.anderson@forestandbird.org.nz  linda@xnet.co.nz 
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Advice to recipients of copy of notice of appeal  
 
How to become party to proceedings 
You may be a party to the appeal if you made a submission or a further submission on the 
matter of this appeal. 
To become a party to the appeal, you must,— 

 within 15 working days after the period for lodging a notice of appeal ends, lodge a 
notice of your wish to be a party to the proceedings (in form 33) with the 
Environment Court and serve copies of your notice on the relevant local authority 
and the appellant; and 

 within 20 working days after the period for lodging a notice of appeal ends, serve 
copies of your notice on all other parties. 

Your right to be a party to the proceedings in the court may be limited by the trade 
competition provisions in section 274(1) and Part 11A of the Resource Management Act 
1991. 
You may apply to the Environment Court under section 281 of the Resource Management 
Act 1991 for a waiver of the above timing or service requirements (see form 38).  
How to obtain copies of documents relating to appeal 
The copy of this notice served on you does not attach a copy of the appellant's submission or 
the decision (or part of the decision) appealed. These documents may be obtained, on 
request, from the appellant. 
 

Advice 

If you have any questions about this notice, contact the Environment Court in Auckland, 
Wellington, or Christchurch. 

 Schedule 1 form 7 heading: amended, on 1 November 2010, by regulation 19(1) of 
the Resource Management (Forms, Fees, and Procedure) Amendment Regulations 
2010 (SR 2010/279). 

 Schedule 1 form 7: amended, on 1 November 2010, by regulation 19(1) of the 
Resource Management (Forms, Fees, and Procedure) Amendment Regulations 2010 
(SR 2010/279). 

Schedule 1 form 7: amended, on 1 June 2006, by regulation 10(4) of the Resource 
Management (Forms, Fees, and Procedure) Amendment Regulations 2006 (SR 2006/99). 

 

 

http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM196460#DLM196460
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM237755#DLM237755
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM2421544#DLM2421544
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM237795#DLM237795
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM196479#DLM196479
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_regulation_forms%2c+fees_resel&p=1&id=DLM3134127
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_regulation_forms%2c+fees_resel&p=1&id=DLM3134127
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_regulation_forms%2c+fees_resel&p=1&id=DLM378556
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APPENDIX  1 - PART OF DECISION APPEALED, REASONS FOR APPEAL AND RELIEF SOUGHT 

*Please note that all amendments under “relief sought” are on the decision “clean version” of the Plan 

 

 Provision or matter  
appealed 

Reasons for appeal Relief sought 

(a) Objective WQ O4  The term “sustained decline” is uncertain.  
The Hearing Panel Report (p40) agreed that the term required 
clarification; however the decision ultimately did not include a 
definition or other clarification.  The decision removes the 
management of the “volume” of a take and instead appears to 
rely on the “rate” of a take. This reduces the certainty of the 
objective in achieving the allocation limits required under the 
NPS FM.   
The decision wording is uncertain and would not result in 
sustainable management of the groundwater resource.  

Amend Objective WQ O4 as follows: 
 
“ Manage the allocation and abstraction of 
groundwater at a volume and rates of take that: 
(a) Do not result in a sustained decline in 
groundwater levels or pressure except in localised 
situations for the purpose of dewatering 
Maintains the ability of the aquifer to provide a 
reliable source of water indefinitely or at least in 
reasonably foreseeable future; 
(b) Do not permanently…” 
 

 (b) Objective WQ O9  
 

The word “aspirations” is uncertain.  Not only is it unclear how 
collective aspirations would be determined, but an aspiration 
may not be consistent with the sustainable management 
purpose of the RMA.   
Well-being is the RMA term which is widely used in the NPS 
Freshwater Management, and is the appropriate term for use 
in the Plan. 

Amend Objective WQ O9 as follows: 
 
“Integrated management of freshwater resources 
within Water Management Areas that reflects: 
(a) Tāngata whenua values and interests, the mauri 
of fresh water and the future aspirations well-
being of tangata whenua. 
(b) Community values and aspirations well-being. 
(c) Scientific research and mātauranga Māori. 
(d) Understanding….” 
 

 (c) Objective WQ O11 
and Method 4  

In Objective WQ O11 the word “enabling” is used without any 
reference to the environmental effects of what is being enabled 
e.g. water storage can potentially undermine the life 

Amend Objective WQ O11 as follows:  
“Subject to Objectives WQ O3 and WQ O4, 
wWhere water shortage is an issue in the Water 
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supporting capacity of an ecosystem or FMU.  
As amended by the decisions WQ O11 does not consider effects 
or recognise the importance of limits of the take and use of 
water. This is inconsistent with the NPS FM and the purpose of 
the RMA where “enabling” is subject to sustaining natural 
resources, safeguarding the life supporting capacity of water 
and avoiding, remedying or mitigating adverse effects.   
A consequential amendment is required to Method 4 which 
provides council support for, and participation in provision of 
infrastructure to augment water availability, again without any 
consideration of whether the proposal is consistent with the 
RMA or in terms of objectives 3 and 4.  
 
Measures to enhance water availability must be subject to the 
bottom lines of sustainability.  

Management Area, potential solutions are 
explored so the allocation and efficient use of  
water is improved over time by enabling: 
(a) Water storage and managed aquifer recharge. 
(b) More efficient use of allocated waster including 
through the transfer of water permits. 
(c) Water harvesting. 
(d) Temporary and periodic takes timed to avoid 
seasonal water shortage and low flow conditions.” 
 
Amend Method 4 as follows: 
 
“ Subject to Objectives WQ 03 and 04, Ssupport 
initiatives …” 
 

 (d) Policy WQ P4 
 

The decision has amended the policy “To maintain flow 
variation” rather than as notified “To allow for flow variation”.  
 
This amendment has the effect of embedding existing flow 
regimes irrespective of ecosystem health. This policy direction 
is also inconsistent with the NPS FM language of “maintain or 
improve”. 
The notified wording provided for the nature of flow variation 
to be fully considered, including where improvements may be 
necessary for ecosystem health.  
 

Return Policy WQ O4 wording to that as notified in 
the proposed Plan, to use the terms “To allow 
for…” or in the alternative rephrase as “To 
maintain or improve...” 

(e) Policy WQ P7  Under Policy 7 it appears the precautionary approach will only 
be considered when flows are at or exceeding the interim 
limits, and not where there is uncertainty about the level of 
effects. 
 
Adaptive management is not necessarily precautionary and 
suggesting this to allow further investment in catchments 

Amend WQ P7 as follows:  
 
“To take a precautionary approach to granting 
water take permits (including through the imposition 
of short-term durations and robust review 
conditions): 
 (i) where there is uncertainty about the level of 
effects a proposed abstraction may have on the 
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where over allocation means there is no long term certainty of 
supply is inappropriate.   
  

environment.; and/or 
This may include adaptive management 
conditions (where the allowable abstraction is 
linked to surface water flows or 
aquifer levels) on any resource consent granted,  
(ii) where the allocated rate or volume of water take 
is at or exceeding the interim limits in WQ P5(b) 
and WQ P5(e): and 
(iii) through the imposition of short-term durations 
and robust review conditions, including by linking  
the allowable abstraction to surface water flows or 
aquifer levels”  
 

 (f) Policy WQ P10 (a) , 
Policy WQ P12 and 
Policy WQ P17  
 

Policy WQ P10 includes an exemption from the policy direction 
to generally decline applications where interim limits or any 
NPS FM limits are exceeded. The approach is also inconsistent 
with the direction to recognise and provide certainty to existing 
users under Policy 12.  This wording implies that those 
exempted would be granted consent for take and/or use. 
 
This approach is inconsistent with the purpose of the RMA and 
with the objectives of the proposed Plan.   
 
Consequential amendments are required to WQ P12 to ensure 
consistency.   
 
A consequential change is also required to Policy WQ P17(a) to 
include a restriction for new consents where allocation is at or 
exceeding interim limits. This policy should also restrict the 
consideration of re-consenting where takes are at, or exceeding 
limits, for existing users with the same requirements as in 
Policies 10 and 12. New users should not be able to increase 
over-allocation. 
 
Without amendment, these policies are inconsistent with Policy 

Amend Policy WQ P10 as follows: 
 
“To generally…. 
This policy shall not apply to: 
(a) A renewal of an existing authorised take that is: 

(i) At the same or lesser rate and volume of 
take; and 

(ii) Assessed as a reasonable and efficient rate 
and volume of take; and 

(iii) any adverse effects on the environment 
have been avoided, remedied, or mitigated; 
or 

(b) For ….” 
 
Amend Policy WQ P12 as follows: 
 
“ To… 
(a) Ensure… 
(b) Giving… 
(c) Considering granting an application that is the 
renewal of an existing authorised take and is  

(i) At the same or lesser rate and volume of 
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WQ P7 Precautionary approach and the NPS FM. take; and 
(ii) Assessed as a reasonable and efficient rate 

and volume of take; and 
(iii) any adverse effects on the environment 

have been avoided, remedied, or mitigated. 
 
Amend Policy WQ P17 as follows: 
 
“When determining the duration of a resource 
consent to take and/or use water, to  apply a: 
(a) Consent term of no more than 10 years for 
water bodies which are at or exceeding the interim 
limits in WQ P5(b) or WQ P5(e) and the application 
is a renewal consistent with policy 12(c);  or 
(b) Consent … 
(c) Notwithstanding clauses (a) and (b) above, a 
longer consent term…” 
 

(g) Policy PQ14 and Rule 
WQ R4  
 

As notified Policy P14 was subject to other policies but this 
requirement has been deleted. Policies 3-7, 9-13, 15-19 and 22-
24 are all relevant to consenting takes. 
 
Rule WQ R4 is a mechanism to implement Policy WQ P14. The 
Society’s concern is with surface water takes in over-allocated 
catchments. Large farms may require a substantial volume of 
water use per day. Controlled Activity status should only be 
considered in catchments that are not over-allocated and must 
include a volume limit as condition of consent. 
 
As written the policy and rule approach is inconsistent with the 
direction of the NPS FM. 
 
Whist the council currently may not be aware of any adverse 

Amend Policy 14 by adding back in the link to other 
policies, as follows: 
 
“Providing a more permissive activity status for 
applications to authorise those activities, where 
applications are lodged within 12 months of WQ 
R4 and WQ R5 becoming operative, subject to 
Policies 3-7, 9-13, 15-19 and 22-24, by;  
(a) ...” 
 
Amend Rule R4 so that the controlled activity 
status only applies outside of over-allocated 
catchments. 
 
Add a new restricted discretionary rule for surface 
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effects (s 32 Report p155), this may be because little is known 
about the condition of many smaller waterways, most likely to 
be adversely affected. If this is shown to be the case, a 
Controlled Activity gives council little scope to address any 
issues. 
 
Non-notification should not occur if the catchment is fully or 
over-allocated.  The provisions of s 95 of the RMA should apply 
to enable notification where there is over-allocation which may 
not provide protection for biodiversity values under s 6(c) as 
well as for affected parties. 
 
The Decision report appears to rely on the s 32 Report which 
bases support for a controlled activity rule classification on 
Recommendation 28 of the 3rd Report of the Land and Water 
Forum. However, that recommendation did not specify what 
the level of ‘rule activity classification should be, and made the 
point that those with the unauthorised takes cannot 
“necessarily expect to be treated on the same basis as 
authorised takes”.  
 

water takes in over-allocated catchments 
(previously included under rule 4) with discretion 
including matter to ensure the take avoids, 
remedies or mitigates any adverse effects on the 
life supporting capacity of the waterbody. 
 
Amend the notification requirements for Rule R4 
such that notification can be considered to 
affected parties and to the wider public as 
appropriate to the potential effects of an activity.  
 
 
 

(h) Policy WQ P16 
Conditions 

As proposed Policy 16 lacks specific direction to avoid, remedy 
or mitigate adverse effects on freshwater values. This means 
that the policy is inconsistent with achieving s 5 of the Act.  
 
As such the policy does not provide clear direction to rules in 
the plan.  This is evident in the inconsistent approach taken in 
controlled and restricted discretionary rules where matters of 
control/discretion include measures to avoid, remedy or 
mitigate adverse effects.  
 
Amendments to Policy 17 are necessary so that the Explanation 
to Discretionary Rule 11 is a true reflection of policy direction 

Amend Policy 17 by adding a new clause, after 
clause (b), as follows: 
“(ba) any conditions to avoid, remedy or mitigate 
adverse effects on freshwater values including but 
not limited to:   

(i) establishing and planting riparian buffers; 
(ii) establishing or maintaining shelter to reduce 

water loss through evaporation;  
(iii) use of rainfall sensors on absentee 

landowner blocks; 
(iv) removal of cowshed solid waste prior to 

hosing; and  
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which will be considered under that rule. That explanation sets 
out: “To allow Bay of Plenty Regional Council to assess the 
effects of water takes on the environment on a case by case 
basis according to the objectives, policies and methods in this 
regional plan”. As written the Plan does not provide scope to 
assess effects in the context of whether they can be “avoided, 
remedied or mitigated to a decision maker considering an 
application under Rule 11. 

(v) regular audits of systems to ensure they are 
operating at best practice.” 

 

(i)
  

Rules WQ R1 and R2  The permitted activities do not include conditions to ensure 
councils responsibility to preserve the natural character of 
wetlands under s6(a) of the RMA.  A setback is required to 
ensure that permitted activities do not inadvertently drain or 
otherwise adversely affect a wetland through hydraulic 
connections. 
 
 

Add a new clause in both Rules WQ R1 and WQ R2, 
above clause (a), as follows: 
 
“(aa) The take is not from a wetland or within 30 
metres of  a wetland.” 
 

 


