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IN THE ENVIRONMENT COURT ENV-2018-AKL-            

AT AUCKLAND 

 

IN THE MATTER of the Resource Management Act 1991 ("RMA") 

AND 

IN THE MATTER of an appeal under clause 14(1) of Schedule 1 of 
the RMA 

 

BETWEEN OJI FIBRE SOLUTIONS (NZ) LIMITED    

 Appellant  

 

AND BAY OF PLENTY REGIONAL COUNCIL 

 Respondent 
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TO:  THE REGISTRAR 

 ENVIRONMENT COURT 

 AUCKLAND 

1. INTRODUCTION 

1.1 Oji Fibre Solutions (NZ) Limited (“OjiFS”) appeals against the decision of 
the Bay of Plenty Regional Council on Proposed Plan Change 9 (Region 

-Wide Water Quantity) (“PC9”) to the Operative Bay of Plenty Regional 

Natural Resources Plan ("the Decision"). 

1.2 OjiFS made submissions and further submissions on PC9. 

1.3 OjiFS is not a trade competitor for the purposes of section 308D of the 
RMA. 

1.4 OjiFS received notice of the decision on 9 October 2018. 

1.5 The Decision adopted recommendations made to the Respondent on 27 
August 2018 by a Hearings Committee of Councillors and Independent 

Hearings Commissioners (“the Hearings Panel”).  

1.6 A copy of the relevant parts of the Decision is attached as Annexure 2. 

2. BACKGROUND 

2.1 OjiFS is the owner and operator of the Tasman pulp and paper Mill 

(“Tasman Mill”), located in the industrial park at Kawerau adjacent to the 
Tarawera River. Tasman Mill makes up a key part of OjiFS’s strategic 
assets. As a producer of pulp and paper, the Mill is dependent on a 
secure source of future fibre supply and the Tarawera River, both for a 
secure supply of water for its operations, and as a discharge medium.  

2.2 The manner in which PC9 manages other resource users could also 
affect the operation of the Tasman Mill. For example, allocating additional 
water to other uses or purposes could reduce the reliability of the water 
resource available to the Tasman Mill.   

Parts of the decision being appealed 

2.3 The specific parts of the Decision that OjiFS is appealing is WQ R4 

(“Rule 4”). 

3. REASONS FOR APPEAL  

Specific reasons for appeal 

3.1 Without limiting the following general reasons for the appeal OjiFS 
appeals the Decision for the specific reasons outlined below. 

3.2 The Tarawera River Catchment Plan (“Tarawera Plan”) is a regional plan 
for the Tarawera River catchment that includes rules for the management 
of surface water quantity in that catchment.  It forms part of the Operative 
Regional Natural Resources Plan. 



 

  

3.3 In its Decision, the Hearings Panel accepted, in part, the submissions of 
OjiFS that clarification was required as to the relationship between the 
provisions of the Tarawera Plan and PC9 to establish which rules would 
apply to the taking of surface water where those takes occurred in the 
Tarawera Catchment.   

3.4 The Decision proposed amendments to Rule 4 as follows: 

Controlled Activity – Take and Use of Water for Existing Dairy 
Shed Wash Down and Milk Cooling Purposes   

The take and use of surface water and/or groundwater for the 
purposes of dairy shed washdown and milk cooling is a 
Controlled Activity that does not require notification under 
section 95A or 95B of the RMA, subject to the following:  

1 The take and use is not permitted by a rule in this regional 
plan.  

2 The take and use is not prohibited by Rule 49.  

3 The take and use is not otherwise provided for by a rule in 
the Tarawera River Catchment Plan  

34 A resource consent application is lodged within 12 months 
of this rule becoming operative.  

5 ..Where the take is from a river or a stream:  

(a) The rate of abstraction shall not exceed 2.5 litres per 
second or 10% of the estimated five year low flow (Q57-day 
low flow) at the point of abstraction, whichever is the lessor.  

(b) The intake shall be screened with a mesh aperture size:  

(i) Not exceeding three (3) millimetres by 30 
millimetres in the tidal areas of rivers, streams or 
lakes; and  

(ii) Not exceeding five (5) millimetres by 30 
millimetres or five (5) mm diameter holes in any 
other area that is not in the tidal area of a river, 
stream or lake.  

6 Where the take is from groundwater: (a) The rate of take 
shall not exceed 2.5 litres per second. (b) The bore shall be 
registered with the Bay of Plenty Regional Council. (c) The 
bore shall be maintained and decommissioned in accordance 
with the relevant requirements of schedule 14.  

7 The application information contains verifiable evidence of 
the existence of the take at the time of notification of this plan 
changeon 18 October 2016, including but not limited to:  

(i) Any consent to discharge dairy shed effluent; and  

(ii) Evidence of the presence of a water pump on the property 
and the volume and rate of take is proven to be the same or 
less than that occurring as at 18 October 2016.  

Bay of Plenty Regional Council reserves its control over the 
following matters:  

(a) Rate and volume of take.  



 

  

(b) Measures to restrict or stop the take during periods of low 
river flow or low aquifer level or to enable flow monitoring by 
Council.  

(c) Metering and reporting requirements, including separate 
metering of any water taken under provisions of section 
14(3)(b) of the Act.  

(d) Measures to achieve efficient use of water Advice water 
and consistency with schedule 7 dairy shed water use.  

(e) Where the proposed take is from a water body that is 
allocated above the limit identified in WQ P5(b) or WQ P5(e):  

(f) Measures to avoid, or mitigate adverse effects on the 
environment, including on the matters in WQ O3 and WQ O4; 
and 

(d)(g) Measures to avoid or mitigate adverse effects of the 
take on existing authorised users, and on tangata whenua 
values and interests.  

… 

3.5 The wording of new subclause (3) “The take and use is not otherwise 
provided for by a rule in the Tarawera River Catchment Plan” is the 
relevant part of the Decision for the purpose of this appeal.    

3.6 By incorporating the new subclause, the Respondent appears to accept 
in principle that it is appropriate to clarify the relationship between Rule 4 
and the provisions of the Tarawera Plan.  This is also inferred from the 
finding of the Hearings Committee that “Rules affecting water quantity in 
the Tarawera River Catchment Plan have not generally been affected by 
PC9 meaning that any activities requiring consent in the area covered by 
the Tarawera River Catchment plan must do so under that plan”.1 

3.7 Notwithstanding, the phrasing of subclause (3) is ambiguous.  It is 
unclear whether: 

(a) the take and use relates to any take and use of surface water 
regardless of the purpose of its use; or  

(b) whether the provisions of the Tarawera Plan must be linked to 
dairy shed washdowns;  and  

(c) whether such takes and uses are “provided for” in the Tarawera 
Plan, in circumstances where that plan prevents or restricts the 
takes of surface water. 

3.8 As the Tarawera Plan does not “provide for” dairy shed washdown the 
activity status of such takes in the Tarawera Catchment requires 
clarification.  

General reasons for appeal 

3.9 OjiFS appeals Rule 4 of the Decision for the following general reasons: 

 

1 Page 14 of the Decision 



 

  

(a) The Decision will not promote the sustainable management of 
resources, will not achieve the purpose of the RMA and is 
contrary to Part 2 and other provisions of the RMA; 

(b) The Decision will not meet the reasonably foreseeable needs of 
future generations; 

(c) The Decision does not represent an efficient use and 
development of natural and physical resources;  

(d) The Decision does not represent the most appropriate means of 
exercising the Respondent's functions and achieving the purpose 
of the RMA; and 

(e) The Decision does not avoid, remedy or mitigate the adverse 
effects of water takes on the environment.  

4. RELIEF SOUGHT 

4.1 OjiFS seeks: 

(a) That subclause 3 of Rule 4 (WQ R4) be amended as shown 
below, or with words to like effect: 

Controlled Activity – Take and Use of Water for Existing Dairy 
Shed Wash Down and Milk Cooling Purposes   

The take and use of surface water and/or groundwater for the 
purposes of dairy shed washdown and milk cooling is a 
Controlled Activity that does not require notification under 
section 95A or 95B of the RMA, subject to the following:  

1 The take and use is not permitted by a rule in this regional 
plan.  

2 The take and use is not prohibited by Rule 49.  

3 The take and/or use of surface water is not otherwise 
provided for governed by a rule in the Tarawera River 
Catchment Plan. 

…  

(b) Such consequential or related relief as may be necessary to give 
effect to its concerns; and 

(c) Costs. 

5. ATTACHMENTS 

5.1 The following documents are attached to this notice: 

(a) a copy of OjiFS's submission and further submissions on PC9 in 

Annexure 1; 

(b) a copy of the relevant part of the Decision appealed in Annexure 

2; and 



 

  

(c) a list of names and addresses of persons to be served with a 

copy of this notice at Annexure 3. 

 

DATED this 20th day of November 2018 

 

   

 
___________________ 
G K Chappell 
Counsel For Oji Fibre Solutions (NZ) Limited  

Address for Service: Gill Chappell 
 Vulcan Building Chambers 
 P O Box 3320 
 Shortland Street 
  DX CX 20546 

 AUCKLAND 1140 
 

Telephone: (09) 300 1259 

 

Email:   gkchappell@xtra.co.nz 
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Advice to recipients of copy of notice of appeal 

How to become a party to proceedings: If you wish to become a party to 
the appeal you must: - 

1. Within 15 working days after the period for lodging a notice of appeal 
ends, lodge a notice of your wish to be a party to the proceedings (in form 
33) with the Environment Court and serve copies of your notice on the 
relevant local authority and the appellant; and 

2. Within 20 working days after the period for lodging an appeal ends, serve 
copies of your notice on all other parties. 

3. You may apply to the Environment Court under section 281 of the 
Resource Management Act 1991 for a waiver of the above timing 
requirements (see form 38). 

4. Your right to be a party to the proceedings in the Court may be limited by 
the trade competition provisions in section 274(1) and Part 11A of the 
Resource Management Act 1991. 

Advice 

5. If you have any questions about this notice, contact the Environment 
Court in Auckland, Wellington, or Christchurch.  

 


