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Auckland 
 
 
1 The Trustees of the Motiti Rohe Moana Trust (MRMT) appeal against the decision of Bay 

of Plenty Regional Council on the following Plan Change: 

● The Proposed Plan Change 9: Region-wide Water Quantity (PC9) to the Bay of Plenty 
Regional Natural Resources Plan (Proposed Plan) 

 
2 MRMT made a submission on the Proposed Plan Change. MRMT was a primary and 

further submitter. It was assigned primary submission number 25 and further submitter 
FS21.  

3 MRMT is not a trade competitor for the purposes of section 308D of the Resource 
Management Act 1991 (RMA). 

4 MRMT was established in 2009. Trustees are kaumatua born and raised on Motiti Island. 
The Trust’s purpose stated in the Trust Deed is to act on behalf of Nga Hapu o te Moutere 
o Motiti for environmental and other kaitiaki roles. This includes ahi ka Maori on Motiti 
Island and those who whakapapa to Motiti Island and surrounding reefs, islets and 
waters. MRMT is directly affected by an effect of the subject of the appeal that—  

(a) adversely affects the environment; and  
(b) does not relate to trade competition or the effects of trade competition. 

5 MRMT received notice of the decision on or about 8th October 2018. The decision was 
made by Bay of Plenty Regional Council (Council) adopting recommendations made by a 
Hearings Committee of Councillors and Independent Commissioners.  

PC 9 

6 PC9 proposes amendments to objectives, policies and rules relating to water quantity in 
the Operative Plan, as part of changes by Council to give effect to the National Policy 
Statement for Freshwater Management (NPS-FM) 2014 [Updated August 2017]. 
The first principle basis of PC9 is a 'stop-gap' measure to hold the line [Which lines and 
what gaps?] 

7 Reasons for the decision are stated in the Commissioners Report which helpfully identifies 
upfront several issues raised in MRMT submissions and in further submissions adopting 
points and relief sought by other parties. These address the statutory framework 
including Council's functions and particularly ss 5,6,7,8 RMA; NPS-FM, Te Mana o te Wai; 
the Regional Policy Statement (RPS) directives, policies and methods; and other 
instruments. 

8 The Commissioners Report listed overarching general and process matters including 
matters of concern to Maori consultation and adequacy of consultation (including 
specifically identifying MRMT submission points; and notwithstanding some belated 
'backfilling' and 'gap' filling); Maori values and interests in freshwater management; 



Treaty of Waitangi principles; the Motiti Island anomaly;  and development of Maori land; 
etc 

9 The Report states: 

"For instance, MRMT said council has neither followed an appropriate Treaty of 
Waitangi process nor adequately provided for tangata whenua values, including 
kaitiakitanga and the application of matauranga Maori. 

Some Maori submitters requested an explicit 'cultural allocation' of water to 
tangata whenua, over and above the limits proposed within PC9. Some 
submitters proposed there should be a percentage of flow allocated to iwi for 
their future use. 

. . . 

Council staff recommended no change to PC9 arising from these submissions" 

Unhelpfully, the report concludes: 

"The hearing panel view is that setting aside a cultural flow in PC9 is 
premature." [To what?] 

 

10 It appears this is the extent of Council's consideration of 'region-wide' matters of national 
importance and the response to MRMT’s primary and further submission points is 
effectively to 'kick the can down the road' and perhaps address within freshwater 
management units (aka WMAs). This is most unsatisfactory and inconvenient to MRMT 
trustees who are now elderly and still advocating tangata whenua values and issues, as  
our parents did over 60 years ago, demonstrating the intergenerational implications of 
relationships and importance of cultural and customary well-being as well as ecosystem 
health and environmental well-being. However the past 30 years of regional council 
administration has seen an increase in depletion, degradation and decline of water 
bodies, from puna to the moana. 

11 On a precautionary basis, this Appeal therefore relates to all the decisions and 
recommendations made in relation to MRMT’s primary submission 25 and further 
submission FS21. This includes adopting other submitters points, and MRMT expressly 
adopts Department of Conservation (DoC) submissions on flow rates and limits for 
ecological values and restoration of freshwater bodies, region-wide. 

 

Reasons for Appeal 

12  Council was wrong to reject or reject in part MRMT’s submission 25 and further 
submission FS21. To the extent that Council accepted some of MRMT’s primary and 
further submission points, MRMT does not challenge “acceptance” but appeals against 



the wording adopted in the Proposed Plan 1 to convey “acceptance” of these submission 
and further submission points. The Council decisions are therefore appealed for the 
following reasons: 

12.1 Relief sought by MRMT was within jurisdiction of the RMA and within scope (“remit”) of 
the Proposed Plan. Part 2 RMA, and higher order policy instruments, such as the NPS-FM, 
NZCPS and Regional Policy Statement, require or envisage use of Freshwater 
Management planning as a method to integrate and implement Objectives and Policies 
for nationally important outcomes. On King Salmon principles s8 RMA is relevant, even if 
the NPS-FM otherwise covers the field RMA, to methods that address Te Tiriti and 
partnership obligations.   

12.2  Freshwater Management planning is required to implement a Customary and Biodiversity 
effects management area within the footprint of the Motiti Natural Environment Area. 
Cultural effects include s6(e), s6(f), s7(a) and s8 RMA values; mana whenua / mana moana 
considerations; matauranga Maori principles; and the interrelationship of the biophysical 
and metaphysical world. Relief expressly sought by MRMT including Freshwater 
management planning outcomes will be affected by the implications of this proposed plan 
change.  

12.3 The Proposed Plan process is a fully notified public process involving input from a broad 
spectrum of stakeholders. It is irrelevant consideration to require a separate extra process 
on the basis that it requires “political support” and “allocation of resources”. Council had 
regard to irrelevant matters and fell into error by its determination that Freshwater 
Management planning cannot be undertaken within the Proposed Plan regime. It is the 
correct process and Council should not defer consideration of an essential issue that 
involves nationally important values.   

12.4  The decisions do not give effect to Part 2 RMA including s5 cultural and social wellbeing, 
nationally important values in s6(a), s6(b), s6(d), s6(e), s6(f), matters for particular regard 
including s7(a), s7(c), s7(d), s7(f), s7(g) and Te Tiriti principles in s8 RMA.  

12.5 The decisions do not give sufficient effect to the provisions of NPS-FM, including but not 
limited to  

 Objectives and Policies and various attributes and Guides; 

 Compulsory National values: ecosystem health, human health for recreation; 
and mauri, lifeforce capacity, and other national values and matauranga. 

12.6  The decisions do not give effect to relevant provisions in the NZ Coastal Policy Statement 
and Regional Policy Statement; do not address relevant statutory functions and tests in 
ss30, 32, 32A, 32AA, requirements for Regional Plans in ss63-70 and 1st Schedule RMA; 
and fails to adopt Objectives, Policies, Methods to introduce integrated planning 
approaches in a environmental precautionary manner and related relief sought by MRMT 
in its primary and further submissions within the Motiti Natural Environment Area (Motiti 

                                                        
1 Whether by way of Issues, Objectives, Policies or Methods. 



Rohe) or elsewhere in the Bay of Plenty. 

12.7 The decisions do not address the issues and reasons stated in MRMT’s primary submission 
and further submission. Relief sought by MRMT falls within jurisdiction and is effects 
based.  

 

13 I and MRMT seek the following relief: 

13.1 Implement the relief stated in MRMT’s primary submission 25 and further submission 
FS21 which seeks amendments to the Proposed Plan (Issues, Objectives, Policies and 
Methods) and especially restoration of te mauri o te Wai.  

13.2 Further particulars (and refining of relief) will be provided prior to any exchange of 
evidence by the Appellant in this matter.  

 

14 I attach the following documents * to this notice: 

● MRMT Submission #25 
● MRMT Further submission #FS21 
● Final Report of the Hearing Committee, 8 October 2018 

 
 
 
 
Dated this 20th day of November 2018  
 

  
______________________________ 
Umuhuri Matehaere 
Trustee & Chairman, Motiti Rohe Moana Trust  
 
  



Advice to recipients of copy of notice 
 
How to become party to proceedings 

You may be a party to the appeal if you made a submission or a further 
submission on the matter of this appeal. 
 
To become a party to the appeal, you must - 

● within 15 working days after the period for lodging a notice of appeal 
ends, you lodge a notice of your wish to be a party to the 
proceedings (in form 33) with the Environment Court and serve 

copies of your notice on the relevant local authority and the 
appellant; and 

 

● within 20 working days after the period for lodging a notice of appeal 
ends, you serve copies of your notice on all other parties. 

 

Your right to be a party to the proceedings in the court may be limited by 
the trade competition provisions in section 274(1)and Part 11A of the 
Resource Management Act 1991. 
 
You may apply to the Environment Court under section 281 of the Resource 
Management Act 1991 for a waiver of the above timing requirements 

(see form 38). 

 

*How to obtain copies of documents relating to appeal 
 
The copy of this notice served on you does not attach a copy of the relevant 

submission (or recommendation) and (or or) the relevant decision (or part 
of the decision). These documents may be obtained from the BOPRC website  
 

www.boprc.govt.nz/knowledge-centre/plans/regional-coastal-environment-
plan/proposed-regional-coastal-environment-plan/#Hearing 

 

or on request, from the appellant. 

 

Advice 
If you have any questions about this notice, contact the Environment 
Court in Auckland, Wellington, or Christchurch. 

  

http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+regulations_resel_25_a&p=1&id=DLM196460#DLM196460
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+regulations_resel_25_a&p=1&id=DLM237755#DLM237755
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+regulations_resel_25_a&p=1&id=DLM2421544#DLM2421544
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+regulations_resel_25_a&p=1&id=DLM237795#DLM237795
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+regulations_resel_25_a&p=1&id=DLM196479#DLM196479

