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MAY IT PLEASE THE COMMISSIONERS:

INTRODUCTION

1.1 These submissions are presented on behalf of Fonterra Ltd (the

operator of the Edgecumbe manufacturing site), and Fonterra Co-

operative Group Ltd (the overall corporate entity, including the

representative of farmers within the region) (together, Fonterra).

About Fonterra

1.2 Fonterra will be well known to the Commissioners. Within the Bay of

Plenty Region, Fonterra has over 600 farmer suppliers/shareholders.

1.3 The Edgecumbe manufacturing site has been in operation for over a

century, and can process just over 4 million litres of milk per day. The

products from Edgecumbe are exported to over 50 countries, and the

site employs almost 400 people.

1.4 The contribution to the local and regional economy through the

activities of the manufacturing site and the farmer suppliers is

significant. The availability of water is essential to these operations,

and Plan Change 9 is therefore of considerable interest to Fonterra and

its farmer shareholders.

Evidence to be presented

1.5 Fonterra will be calling evidence from:

(a) Allan Muggeridge, Edgcumbe Operations Manager, Fonterra

(b) Richard Allen, Environmental Policy Manager, Fonterra

(c) Bas Veendrick, Hydrologist, Pattle Delamore Partners

(d) Gerard Willis, Independent Planning Consultant, Enfocus

Legal issues to be addressed

1.6 The legal issues to be addressed by these submissions are limited to:
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(a) commenting on the requirements of s 32, RHA, in support of

Mr Willis' planning evidence;

(b) discussing certain legal aspects of the controlled/restricted

discretionary activity status issue; and

(c) responding to the position taken by Trustpower in respect of

the proposed controlled activity status for takes above

Matahina Dam.

2. SECTION 32, RHA

2.1 Under s 66 of the RMA, a regional council must prepare and change a

regional plan in accordance with - amongst other matters - its

functions under section 30, the provisions of Part 2, and its obligations

to prepare and have particular regard to a report under s 32.

2.2 The test that has been established in case law is essentially a two-step

process involving first, a consideration of whether the plan addresses

all the relevant mandatory requirements in the RMA, followed by a s 32

evaluation of the provisions.

2.3 The Environment Court's decision in Long Bay-Okura Great Park Society

Incorporated v North Shore City Councill distilled and summarised the

mandatory requirements for plan changes into a list2 which has been

considered in a number of cases since. The Long Bay list comprises a

series of general requirements coupled with specific requirements for

objectives, policies, methods, rules and other matters.

2.4 The Long Bay list has subsequently been updated by the Courts to

reflect various legislative amendments; in High Country Rosehip

Orchards and MacKenzie Lifestyle Ltd) and most recently in Colonial

Vineyard Ltd v Marlborough District Counci14 .

2.5 In summary, any proposed provision must:

1 Long Bay-Okura Great Park Society Incorporated v North Shore City Council (NZEnvC Auckland,

A 78/08, 16 July 2008).
2 Ibid at paragraph (34].
3 High Country Rosehip Orchards and MacKenzie Lifestyle Ltd (2011] NZEnvC 387 at paragraph

(19].
4 Colonial Vineyard Ltd v Marlborough District Council [2014] NZEnvC 55 at paragraph (17).
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(a) Accord with and assist the council in carrying out its functions

so as to meet the requirements of Part 2 of the RHA.

(b) Have regard to the actual and potential effect of activities on

the environment.

(c) Have regard to any s 32 report.

(d) Give effect to any relevant national policy statement.

(e) Give effect to any regional policy statement.

(f) Have regard to management plans and strategies under other

legislation (to the extent that they have a bearing on the

resource management issues in the region).

(g) Must not have regard to trade competition (or the effects of

trade competition).

(h) Comply with other statutes.

2.6 Under s 32 of the RHA, an evaluation must also:

(a) examine whether the proposed provisions are the most

appropriate way to achieve the objectives of (in this case) the

Regional Plan by identifying other reasonably practicable

options for achieving the objectives, and by assessing the

efficiency and effectiveness of the provisions in achieving the

objectives; and

(b) contain a level of detail that corresponds to the scale and
significance of the environmental, economic, social and

cultural effects that are anticipated from implementing the

proposed provisions.

2.7 The Court in Colonial described the process as a series of questions,
which when applied to the Plan Change 9 process, would read:

(a) What are the relevant provisions in the operative regional plan

that Plan Change 9 must implement?
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(b) What are the benefits and costs of the proposed provisions

within Plan Change 9, and what are the alternatives?

(c) What are the risks of approving (or not) Plan Change 9?

(d) Does Plan Change 9 give effect to the regional policy

statement, and is it the most appropriate method for

achieving the objectives of the operative regional plan?

Does Plan Change 9 achieve the purpose of the RN,A?

2.8 The Supreme Court decision in Environmental Defence Society v King

Salmon5 included the following directives:

(a) The obligation to give effect to a national policy statement or

regional plan simply means to implement.

(b) That statement, on its face, is a strong directive, creating a

firm obligation on the part of those subject to it.

(c) A requirement to give effect to a policy that is framed in a

specific and unqualified way may, in a practical sense, be

more prescriptive than a more general policy.

2.9 The High Court has recently considered the interrelationship between

planning documents and the effect of s 67 of the RNA in Royal Forest

and Bird Protection Society of New Zealand Incorporated v Bay of

Plenty Regional Counci16. The High Court confirmed the principles

from King Salmon and added that: 7

(a) the requirement that a proposed plan's policies implement the

proposed objectives, under s 32, is a distinct obligation from

the need to give effect to a higher order document. Both

obligations need to be complied with; and

[2014) 1 NZLR 593.
6 Royal Forest and Bird Protection Society of New Zealand Incorporated v Bay of Plenty Regional

Council [2017) NZHC 3080.
7 Paragraph [73].
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(b) likewise a plan must give effect to both any relevant national

policy statement and the regional policy statement. These

are separate and distinct obligations.

2.10 The importance of the s 32 process cannot be underestimated. It is

this process that demands rigour of thought and analysis, and it is this

process that is the primary safeguard against "regulation for

regulation's sake" or regulation that is needlessly "belts and braces".

2.11 The effect of s 32 was recently emphasised by the Environment Court

in Royal Forest & Bird Protection Society Inc v Whakatäne District

Council [2017] NZEnvC 051 in a case that concerned the appropriate

activity classification for the clearance of significant indigenous

vegetation. In that decision, in the context of deciding an appropriate

rule framework under s 32 of the RHA, the Environment Court led by

Judge Kirkpatrick confirmed at paragraphs [57] - [59]:

(571 The consideration o' context is, as usually is,' • an essential part o' the

interpretation and application of policy pro•åsiong It is generdly to refer to

Of the •avoid' as a conclusim itself. a policy to avoz adverse

effects Of activites the environmett. withwt any greater particularity. could sad

to be a basis for not my activty at ail. As the Cort Appeal recent/

Man oWar Satiat Ltd v A1.rAand much turns on what is sought

to be protected

(581 We bear this guzance respectfully n mand jn considering not just whether the

SIBS fisted SchedJes A C to 15 of the proposed Dstrict Plan should be

prcRected. but the of such and the manner in which such is

intended to be achiwed.

1591 In consdnrG rule may be rxxt oppropndo in context of the

evaluation under s 32 of Act cmsZe:r that noW"thstanding the that

have been made to that section in meantrne, the cored approach

remajns as in Wakdipu Ervronrrontnl Sodety Inc v Queenst0M1 Lokes

0<rid that where poose of he Act and the ouectives of Plan can

be met by a kss restrictive regime that regirne should be adopted. Such an

approach refleds he requrznent in s to examine the effc.tcy of the

prouSM by identifyng. and. if quantifying all of the benefits and

costs anticipated frm'l its irnplernentatim It dso promotes the purpose of Act by

enabhng people provide the* wed-being whde addressng the effects Of thew

2.12 In my submission, that comment must apply equally to the Plan Change

9. In other words, your task is to decide how to give effect to inter

alia the NPSFM 2014 and the RPS, and thereby achieve, in the least

restrictive manner possible or at the least cost possible, the water

quantity and other objectives of those documents.
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2.13 This theme threads through and underlies many of the changes

requested by Fonterra and supported by its expert advisers, and it is

particularly pertinent to the activity status of WQ R4, the issue to

which I now turn.

3. CONTROLLED OR RESTRICTED DISCRETIONARY ACTIVITY STATUS

3.1 This section focusses on proposed rule WQ R4, namely the specific rule

putting in place a process enabling previously unconsented takes to be

consented.

3.2 The planning merits of either a controlled or a restricted discretionary

activity are described in the evidence of Mr Willis. At its core,

however, one activity status is more certain in terms of outcome, more

constraining in terms of what matters can be assessed, and requires

less associated processes; the other activity status is much less

certain, and much less constrained in terms of the scope of

assessment, with a broader range of associated processes potentially

being required.

3.3 In this case the primary outstanding issue is what the appropriate

activity status is, and that debate is confined to a question of whether

the status should be controlled or restricted discretionary. In that

regard, my submission the list of criteria in s 32 reduces to the

following questions:

(a) What is the objective of this rule (ie what is the resource

management issue or environmental effect to which the rule is

directed)?

(b) Will a controlled activity or restricted discretionary activity

status be effective at meeting that objective?

(c) If one or both will be effective, which of the provisions will

achieve that objective most efficiently?

3.4 In respect of those questions, and having regard to the evidence in

particular of Mr Willis and the contents of the s42A report, in my

submission:
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(a) Either activity status would be effective at ensuring the

regulation of previously unconsented takes, in a manner that

ensures all relevant adverse effects will be assessed. This will

occur through:

Standards that are required to be met for a controlled

(or restricted discretionary) status to apply, in

particularly ensuring that the scope of the application

is limited to the quantities that had been previously

taken.

(ii) Matters of control (or discretion) and assessment

criteria that enable an assessment of certain, but a
limited range of, identified effects.

(b) However, an activity status of "controlled" would achieve that
outcome in a more efficient manner than "restricted
discretionary" because:

A controlled activity would not need to be notified
and nor would there need to be a separate decision
whether or not to publicly or limited notify. This
reduces time and cost.

Provided the farmer could demonstrate that the
proposal meets the listed standards, that farmer
would know that the resource consent will be
granted. This increases certainty and the likelihood
therefore of farmers choosing to apply for consent
under this rule.

(iii) The scope of matters required to be assessed under a
controlled activity will almost certainly be narrower
than an assessment required under a restricted
discretionary activity.

3.5 Stepping outside the statutory words, a useful question to ask in
respect of the activity status issue would be this: what would a
restricted discretionary activity classification achieve, that a
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controlled activity status would not? While a restricted discretionary
activity consent can be declined, given that takes are occurring now,
their relatively small size (both individually and combined), and the
essential need for that water, how realistic is it that any such take
would in fact be declined? Likewise, in respect of a requirement to
notify Trustpower of any such application - what would Trustpower's

response be to each and every such approach by a farmer? How could

Trustpower give a written approval to some farmers, but not others?

3.6 In my respectful submission, consistent with that decision and with the

requirements of s 32, you should confirm an activity status that

imposes the least regulation, which in this case is a controlled activity

status.

4. DEROGATION ISSUES & SECTION 30(4), RMA

4.1 I expect that the legal submissions by Trustpower have focussed on s

30(4) of the Resource Management Act 1991, various objectives and

policies, and Trustpower's resource consent for the Matahina Dam

(together, planning framework).

4.2 Section 30(4)(a) states:

(4) A rule to alkxatc a natural resource established by a regional council in a plan (fr) may
allxate the resource in any way, subject to the following:

(a) the rule may not. dunng the term of an existing resource consent. allocatc the artVunt of a resource that has
already been allcxated to the consent. and

(b) nothing in paragraph (a) affects scctön 68(7): and

(c) the rule may allocate the resource in anticipation of the expiry of existing con€nts•. and

(d) in allocating the regyurcc in anticipation Of the expiry Of existing COmscnts. rule may—

(i) allocate all of the resource used ror an Ettvity to the same type of activity. or

(ii) allocate of the resource used for an activity to the type of Etivity and the rest Of the
to any other type of activity or no type of activity; and

(e) the rule may allocate the rß0urce among competing types of activities: and

the rule may allocatc water, or heat or energy from water. long as the allocation docs not affect the activities
authorised by sectx»a to (e).

4.3 No doubt Trustpower's position will be that:

(a) above the Matahina Dam, except in rare circumstances (ie

very high flows), Trustpower has the rights to all of that

water, and therefore all that water has already been

"allocated" to Trustpower;
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(b) s 30(4)(a) acts as a statutory barrier to promulgating a new

controlled activity rule (in the form discussed above and

proposed in Plan Change 9 as notified);

(c) such a rule would constitute a derogation from grant, and is

therefore inappropriate in terms of Aoraki Water Trust v

Meridian Energy Ltd; and

(d) such a rule is also contrary to Objective WQ 02 and WQ P 12,

which refer to maintaining generation capacity and protecting

existing users against new allocation.

4.4 That position relies upon an interpretation the planning framework.

4.5 Fonterra's response to those submissions is as follows:

(a) In respect of the interpretation of the planning framework

generally:

The primary principle, at the core of the

Interpretation Act 1999, is that the meaning of an

enactment must be ascertained from its text and in

light of its purpose (s 5(1 ), Interpretation Act 1999).

An interpretation that avoids absurdity and anomalous

outcomes is to be preferred (Nanden v Wellington

City Council [2000] 562 (HC) that is, a

'practical, sensible and principled meaning" to plan

provisions should be adopted (Aitchison v Wellington

City Council [2015] NZEnvC 163, at [23])

(iii) Assistance ought to be sought from the composite

planning document as a whole whenever obscurities

or ambiguities arise (Rattray & Son Ltd v Christchurch

City Council (1984) NZTPA 59 (CA)).

(iv) Particular care needs to be taken with respect to the

word "allocate". As noted by Fogarty J in

Christchurch Readymix Concrete v Canterbury
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Regional Council (HC, Christchurch, CIV 2011-409-
001501 29/9/2011) at [39]:

. As I have explained the term "allocate" is not confined
by its use in ss 30(1)(fa) and (fb). It is not defined in the
Act. It is not for this Court to define it. Whether or not a

relevant plan has or has not allocated (subs (1)) or has

allocated (subs (2)) [a resource) is a question of mixed law

and fact.

(b) In terms of Trustpower's resource consent:

the resource consent is expressed as an authority to

"Take and use up to 160 cumecs of Water from Lake

Matahina for the Purpose of Power generation"

(emphasis added);

(ii) on its face, the consent does not authorise the taking

of all the water within Lake Matahina, nor the first

160 cumecs at any time - not unsurprisingly, it merely

specifies a maximum rate of take;

(iii) the resource consent should not therefore be

interpreted as conferring an exclusive right (or

preferential right) to that water; and

(iv) that interpretation is supported by the fact that, at

the time the consent was granted, there were a range

of existing uses (including a range of permitted

activities) that were able to access water from within

the Lake Matahina catchment.

(c) Overall, the planning framework must be interpreted in a

manner that avoids absurdity and anomalous outcomes. In my

submission it would be absolutely absurd and anomalous if

either s 30(4) or the resource consent was applied in a manner

that prevented the provision of a rule allowing the take and

use of water for dairy shed wash down (an essential animal

welfare/food hygiene requirement), in circumstances where

the impact on Trustpower would be (at worst) some 0.03%.
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(d) The derogation from grant principle has no place in the RMÅ.

This was made clear by the Court of Appeal in Hampton v

Canterbury Regional Council [2015] NZCA 509, effectively

overturning the reasoning in Aoraki in respect of derogation.

The most that can now be said of the Aoraki decision is that it

would generally be inappropriate for a resource consent to be

granted (or a rule promulgated) if that consent or rule that

would render nugatory some other resource consent; that

approach would not be consistent with, nor give effect to,

Part 2 of the RMA. In that respect, however, the effect on
any previously granted resource consent must be material. In

this case, an impact of some 0.03% on the existing resource
consent cannot be considered material in any sense of the
word.

Finally, and while perhaps an obvious point, essential
elements of the proposed controlled activity rule described
above are that the take has been on-going and that the
proposed take is no greater than the historical take. In a real
sense, therefore, Trustpower will not have any less access to
water than it has in the past (however small that difference
is). In other words, there will be no actual effect on
Trustpower as a result of the rule coming into force and
consents being granted pursuant to that rule.

(f) I understand Trustpower's position to be in opposition to a
controlled activity status, but in support of a restricted
discretionary activity (potentially with some form of
notification obligation to Trustpower). It is difficult to
understand why, at a principled level, Trustpower considers
that a controlled activity consent is unacceptable (or unlawful

in terms of s 30(4)), but that a restricted discretionary activity
might be acceptable and is lawful. Furthermore, unlike some
cases, where the difference in activity status might represent

a step change in potential adverse effects, in this case all of
the takes represent existing takes. All effects on the
environment of these takes exist now.
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4.6 The s42A Report addresses this issue at Part 13.2.1. No

recommendation was provided by that report, which simply highlighted

4 potential options. (l should also note here that the reference to

Fonterra in the second line of 13.2.1 (15) is incorrect.)

4.7 As described in that report, there is scope to amend the matters of

control so as to enable a wider range of matters to be considered,

while still retaining a controlled activity status. The s42Å Report

suggests some amendments in that regard, which Fonterra is

comfortable with (subject to the clarifications sought by Mr Willis).

4.8 For those reasons, and for the additional reasons explained by Mr

Willis, I respectfully submit that Fonterra's position should be

preferred in terms of the activity status and Option I should be

adopted.

B J Matheson

Counsel for Fonterra Ltd & Fonterra Co-operative Group Ltd
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