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LEGAL SUBMISSIONS ON BEHALF OF FEDERATED FARMERS 

 

Introduction 

 Federated Farmers of New Zealand Inc (FFNZ) has made comprehensive written 

submissions on Plan Change 9 (PC9) to the Bay of Plenty Regional Natural 

Resources Plan (RNRP). 

 The purpose of these legal submissions is to advise on legal issue arising in the 

submissions.   

 

Summary 

 The NPS-FM states it can be implemented in a staged or progressive manner.  This 

means a regional council will still give effect to the national policy statement if it 

implements the NPS-FM progressively with full implementation at a later stage.   

 While the collaborative process in accordance with Policy CA1 - CA4 (WMA 

programme) is being undertaken no limits for freshwater allocation are required nor 

can any be set in accordance with policy B1 and B2 of the NPS-FM.  The 

collaborative process in Policy CA1- CA4 is intended to identify the NPS-FM 

Objectives (and limits). 

 The principle of non-derogation of grant is not applicable to competing claims for 

use of the same flowing water. 

 

Does staged implementation of the NPS-FM still give effect to this national policy 

statement? 

 Section 67(3) of the RMA require a regional plan to “give effect” to any national 

policy statement, any New Zealand coastal policy statement and any regional policy 

statement.  Accordingly, the RNRP is required to give effect to the (amongst other 

national policy statements) the NPS-FM. 
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 “Give effect to” means “implement”.1 So applying the rationale provided by the 

Supreme Court to “give effect” to the NPS-FM means to implement it.   

 Policy E12 provides a mechanism whereby implementation of the NPS-FM and the 

policies therein is able to be undertaken by way of a staged programme.  I 

understand that the Bay of Plenty Regional Council have publicly notified its NPS-

FM progressive implementation programme or staged programme as provided for 

in Policy E1 c).   

 I submit that if the NPS-FM states it can be implemented in a staged or progressive 

manner then a regional council can be giving effect to the national policy statement 

by implementing it progressively with full implementation at a later stage.   

 There are NPS-FM objectives that requires implementation by a Regional Council 

in the interim.  This is because policy E1a) specifically signals that regional councils 

can only progressively implement “a policy of this national statement”.  Accordingly 

in the interim the obligations arising out of Objectives B1 to B5 of the NPS-FM will 

apply.   These freshwater objectives include, amongst others: 

a. the obligation to safeguard the life supporting capacity and ecosystem 

processes in sustainably managing the taking using, damming, or diverting of 

freshwater  of freshwater.   

b. the obligation to enable communities to provide for their economic well-being, 

including productive economic opportunities, in sustainable managing 

freshwater quantity, within limits. 

 

Does the RNRP need to set interim limits for freshwater flows or levels to give effect 

to the NPS-FM? 

 The relationship between freshwater objectives and limits is illustrated by their 

definitions.  A freshwater objective describes an intended environmental outcome in 

a freshwater management units.3  While “limit” is the maximum amount of resource 

use available, which allows a freshwater objective to be met.   A limit would require 

that the freshwater objectives be established first. 

                                                
1 Environmental Defence Society Incorporated v New Zealand King Salmon [2014] NZSC 38 at [69]. 
2 See Policy E1c) of the NPS-FM 
3 NPS-FM Interpretation 
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 Policy B1 of the NPS-FM are central to the direction of setting limits for water quality.  

 Policy B1 requires that every regional council make or change regional plans to 

ensure freshwater objectives is established and freshwater flow or level limits are 

set to give effect to the freshwater objectives.  But it requires that the freshwater 

objectives and quality limits be set in accordance with the process in Policies CA1-

CA4.   I set out Policy B1 below with my emphasis: 

 

Policy B1 

By every regional council making or changing regional plans to the extent needed 

to ensure the plans establish freshwater objectives in accordance with Policies 

CA1-CA4 and set freshwater environmental flows and/or levels for all freshwater 

management units in their regions(except ponds and naturally ephemeral water 

bodies)  to give effect to the objectives in this national policy statement, having 

regard to at least the following: 

i.  the reasonably foreseeable impacts of climate change; 

ii.  the connection between water bodies; and 

iii.  the connections between freshwater bodies and coastal water. 

 

 The freshwater objectives and limits in Policy B1 must be set only after a 

collaborative process with the community including tangata whenua4.   Any 

objectives and limits that was not established through the collaborative process in 

accordance to policy CA1 – CA4 of the NPS-FM, will not freshwater objectives and 

limits as required in policy B1.   

 I understand that the Council’s response to the requirements of Policy CA1 to CA4 

is the WMA process which is a catchment-based, collaborative community approach 

to develop recommendations for freshwater objectives, values and flow limits or 

levels related to water quantity (and quality).   

 Accordingly, I do not consider that it is currently possible to set freshwater objectives 

or limits as required by Policy B1 because it has to be done in accordance with the 

collaborative and iterative process (which is still progressing through its stages). 

                                                
4 Policy CA2, NPS-FM 
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 The NPS-FM is silent on freshwater quantity limits while the NPS-FM is 

progressively being implemented.  This is not controversial.  I consider it aligns with 

the idea of giving regional councils flexibility to choose how to implement the NPS-

FM.   

 In conclusion, while the collaborative process in accordance with Policy CA1 - CA4 

is undertaken no limits for freshwater quantity are required.  The collaborative 

process is intended to identify the freshwater objectives and the limits to ensure 

these freshwater objectives are met.    

 

Derogation of Grant 

 The s42 report states that Trustpower determined that WQ R4 derogates from their 

resource consents.  It then asks that parties explain their relative positions in regard 

to derogation from grant.   

 The doctrine of non-derogation of grant embodies the general legal principle that if 

one party agrees to grant a property right to another party, he or she should not do 

anything that substantially deprives or derogates the other of the benefit.  

 This doctrine is typically relied upon by tenants to prevent landlords from doing 

something that renders the property materially less fit for the purposes for which the 

lease was granted. 

 We understand Trustpower is stating that proposed WQ R4 will allocate water to  

others (current unauthorised takes) that will substantially interfere with Trustpower’s 

rights under its resource consent.   

 We briefly turn to the legal position in regards to derogation of grant and determining 

priority uses for resources. 

 Aoraki Water Trust v Meridian Energy5  (Aoraki) related to water allocation in Lake 

Tekapo. Meridian held a water permit which gave it exclusive rights to take and divert 

all water upstream.  Aoraki Trust applied for a consent for irrigation purposes.  

Meridian claimed the resource was already fully allocated and accordingly no more 

consents could be granted. 

                                                
5 Aoraki Water Trust v Meridian Energy Ltd (2004) 11 ELRNZ 207, [2005] 2 NZLR 268 (HC) [Aoraki]. 

http://www.westlaw.co.nz.ezproxy.waikato.ac.nz/maf/wlnz/app/document?docguid=Ib994bff3a00c11e0a619d462427863b2&&src=rl&hitguid=I2dc1a3389d5911e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I2dc1a3389d5911e0a619d462427863b2
http://www.westlaw.co.nz.ezproxy.waikato.ac.nz/maf/wlnz/app/document?docguid=Ib994bff1a00c11e0a619d462427863b2&&src=doc&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I2dc1a3569d5911e0a619d462427863b2
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 The High Court held that the regional council could not grant a resource consent if 

the resource is fully allocated.  The Court held, amongst other reasons,  that if a 

resource is fully allocated then a new consent would interfere with the existing 

consent in breach of the doctrine of non-derogation of grant.  

 The recent Court of Appeal decision of Hampton v Canterbury RC6  expressed its 

dissatisfaction about the reasoning in the Aoraki decision in regards to the 

application of the doctrine of non-derogation of grant.  

 The Court of Appeal explained that non derogation of grant is problematic as it relies 

on water permits creating a right to property.   The Court of Appeal did not agree 

that a water permit creates a right to property.  A water permit simply creates a right 

to do an activity under the RMA.7   

 A water permit does not create a right to property. Water in its natural state has not 

generally been regarded as something that could be owned as property.8 Also 

s122(1) RMA states that a resource consent is neither real nor personal property. 9 

 The Court of Appeal therefore rejected the application of the doctrine of non 

derogation from grant.  As the superior court, the Court of Appeal’s finding that the 

principle of non-derogation of grant is not applicable to competing claims for use of 

the same flowing water, should be followed. 

 The application for leave to appeal to the Supreme Court on the grounds that the 

Court of Appeal questioned the Aoraki principle was declined.10    

 We also note the following: 

a. The takes existed prior to Trustpower’s consent and would be reflected in the 

resource consent application of Trustpower’s for the Matahina dam.  

b. Trustpower’s resource consent does not allocate it any exclusive take and use 

right.  

c. The impact of the takes is negligible. 

                                                
6 Hampton v Canterbury RC [2015] NZCA 509 at [88], [99], [108] 
7 Hampton v Canterbury RC [2015] NZCA 509 at [99] 
8 Hampton v Canterbury RC [2015] NZCA 509 at [100] 
9 RMA, S122(1) as well as Hampton v Canterbury RC [2015] NZCA 509 at [106] 
10 Hampton v Canterbury Regional Council (Environment Canterbury) [2016] NZSC 50 at [11]. 

http://www.westlaw.co.nz.ezproxy.waikato.ac.nz/maf/wlnz/app/document?docguid=I536128b2160611e69e0fd18d932f6e2c&&src=rl&hitguid=I93ac714411ba11e69e0fd18d932f6e2c&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I93ac714411ba11e69e0fd18d932f6e2c
http://www.westlaw.co.nz.ezproxy.waikato.ac.nz/maf/wlnz/app/document?docguid=I0c7a471417d211e69e0fd18d932f6e2c&&src=doc&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I93ac714311ba11e69e0fd18d932f6e2c
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 We understand that Fonterra will provide a comprehensive legal submissions on  

this matter. 

 We support Fonterra’s legal submission.  We wish to be involved with any further 

discussions on this matter. 

 

M J Meier 

Solicitor for Federated Farmers 

 


