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PLAN CHANGE 9 TO THE BAY OF PLENTY REGIONAL LAND AND WATER PLAN 

SUBMISSION TO HEARING PANEL 

Presented by Linda Conning on behalf of 

ROYAL FOREST & BIRD PROTECTION SOCIETY NZ INC 

 

Introduction 

 

1.  The  following submission  is made  on  behalf  of the  Royal  Forest  & Bird Protection  

Society Incorporated  (the Society’),  including  Forest  and  Bird  branches  within  the  Bay of 

Plenty region.  Forest & Bird was founded in 1923 and is New Zealand’s leading volunteer 

conservation organisation.   Forest & Bird has over 100,000 members and supporters 

nationwide and its  purpose  is  “To  take  all  reasonable  steps…for  the  preservation  and  

protection of  the indigenous  flora  and  fauna  and natural features of New Zealand.” 

 

2. I have a Master’s degree in Resource Management Planning (First Class Honours) and more 

than 20 years’ experience in regional and district planning. I am an Associate Member of the 

New Zealand Planning Institute and have Hearing Commissioner Accreditation. I am a 

member of the Rangitaiki Freshwater Futures Community Group, and the Regional Water 

Advisory Panel. From 2012-2017, I was a member of the Rangitaiki-Tarawera River Liaison 

Group and from 1997-2017 I was an orchardist with an interest as a consent holder in a water 

take on the Rangitaiki Plains. 

 

3. Forest & Bird generally supports the plan change for better management of the region’s 

freshwater but is concerned that some of the amendments sought to the Regional Water and 

Land Plan (the Plan) are not consistent with the National Policy Statement on Freshwater 

Management (NPSFM) and would result in the loss of indigenous biodiversity.  

 

4. Forest & Bird endorses and adopts the evidence from the Department of Conservation 

(DoC) as underlying support for it’s submissions including but not limited to the requirements 

for pump screening, flow variability, linkages between ground and surface water, and 

inclusion of soil moisture monitoring as the basis for efficient irrigation. In the interests of 

conciseness and avoiding repetition, this submission does not reiterate those points in any 

detail.  

 

5. Generally this submission does not include provisions where the Society accepts the 

recommendations and excerpts from plans and relief sought will not be read out.  
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6. Objective WQ O3   FS 14-16 on 49: 14 Trustpower; FS 14 – 31 on 50: 13 Federated Farmers 

6.1 Objective 3 is a succinct summary of the over-arching matters that need to be provided 

for in managing the quantity of water in a waterbody. The Society supported accepts the 

amendments. 

 

6.2 However there does appear to be an overlap with Objective WQ O7, which is about 

setting limits. It seems a truism that Objectives 3 and 4 can only be achieved through setting 

limits. If there is scope, amalgamating Objective 7 with Objectives 3 and 4 for surface and 

groundwater respectively, would provide greater clarity and direction. 

 

6.3 The Society disagrees that this objective is not relevant to limit setting as claimed by 

others. The NPSFM Policy CA2(b) (ii) states that the council “may include any other national 

values or other values that the regional council considers appropriate (in either case having 

regard to local and regional circumstances)” in setting freshwater objectives. 

 

Decision sought 

Retain as recommended. 

 

7. Objective WQ O4 Submission 39-2 

7.1 The Society was concerned, along with several other submitters, about the certainty of 

the wording because it was unclear how “a sustained decline” would be applied. There is now 

a recommendation to include a definition as follows: 

Sustained decline in groundwater level - a continuing long term decline in mean annual 

groundwater levels or artesian pressures as measured during the winter period in a 

dedicated Council monitoring bore. 

 

7.2 As written, in combination with the new definition of “sustained decline”, the wording 

allows for an aquifer to continue to decline over a long period without offending the 

objective, even though the recommended amendment “Manage the allocation and 

abstraction of groundwater at a volume and rate that maintains the characteristics of the 

aquifer” implies that water quality, levels, pressure, water chemistry, and links to surface 

water are to be maintained (see Advice Note to WQ P10).  

This makes (a) redundant in its present form. 

 

7.3 The wording is negatively phrased where an objective should set out what is to be 

achieved i.e. the sustainable functioning of the aquifer. We propose amendment so as to 

structure the objective in the positive. 

 

7.4 The definition of sustained decline is also unnecessary for this objective but should be 

retained for clarity in application of Objective 6. 
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Decision sought:  

Reword as follows: 

Manage the allocation and abstraction of groundwater at a volume and rate that maintains 

the characteristics of the aquifer and including: 

(a) Maintaining Does not Rresult in a sustained decline in groundwater levels and pressure, 

allowing for short term, seasonal fluctuations, except in localised situations for the purpose of 

dewatering. 

(b) Does not Ppermanently or unsustainably lower Maintaining sustainable water levels in 

streams or rivers where groundwater and surface water bodies are linked, consistent with to 

an extent that is contrary to WQ O3. 

(c) Does not Aadversely affect Maintaining groundwater quality and chemistry in aquifer 

systems, including taking into account the risk of saltwater intrusion. 

(d) Does not Ccause Avoiding the mixing of water between different aquifers where those 

aquifers are not naturally connected. 

(e) Recognisinges and providinges for the interactions and interrelationships between ground 

and surface water and, where appropriate, manages them as a single resource. 

(f) Sustainings the relationship of Māori with their freshwater resources. 

 

8. Deletion of Objective 46 Submission 39-4 FS 14-58. 

8.1 The Society understands that the linkage to Schedule 7 is no longer appropriate because 

of the Water Management Area (WMA) limit setting process. However the issue of what 

flows should be in individual freshwater management units (FMUs) and reaches where 

allocation or diversion has significantly reduced flows, should still be considered as part of the 

WMA process which is the recommendation. 1  

 

8.2 However there is no wording change to make this explicit in WQ P2 which simply refers to 

(d) establishing fresh water objectives and (e) setting environmental flows and limits. 

 

8.3 Fish and Game (submission 37-2) oppose deletion of Objective 46 and note there is no 

objective to specifically phase out over-allocation [my emphasis]. That submission pointed 

out that Objective 46 referred to ensuring adequate flows are restored to over-allocated 

water bodies and that there doesn't appear to be a proposed objective on phasing out 

existing over-allocation, although it is possibly inherent in Objectives 3 and 4, and is directly 

addressed in Policy WQ P3. 

 

8.4 The attribute tables in the NPSFM apply only to water quality parameters. The NPSFM 

direction is Policy B1 to establish freshwater objectives “and set environmental flows and/or 

levels…. to give effect to the objectives in this policy statement...”[my emphasis]. 

  

                                                           
1 p39 of the Staff Recommendations: “The restoration of rivers (and setting of limits) will occur via the WMA process”. 
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8.5 The NPSFM does not directly relate the freshwater objectives in an FMU to environmental 

flows and levels but rather to the overall outcomes sought. The NPS Objectives relevant to 

this submission point are: 

Objective B1 “To safeguard the life-supporting capacity, ecosystem processes and indigenous 

species including their associated ecosystems of fresh water, in sustainably managing the 

taking, using, damming, or diverting of fresh water” and 

Objective B5 “To enable communities to provide for their economic well-being, including 

productive economic opportunities, in sustainably managing freshwater quantity, within 

limits.” 

 

Decision sought 

(i) Add a new sub-paragraph to Objectives WQ O3 and WQ O4 along the lines of 

WQ O3 Manage the allocation and abstraction of surface water at a volume and rate that: 

…..(g) Reduces or avoids over-allocation. 

WQ O4 Manage the allocation and abstraction of ground water at a volume and rate that 

does not: 

…..(e) Cause, maintain or increase over-allocation. 

 

(ii) Amend Policy WQ P2 by inserting a new sub-paragraph 

(ha) Identify opportunities for restoration of flows where necessary to achieve Objective WQ 

O7 (a) . 

Or, as an alternative to the above amend (e) as follows: 

(e) Set environmental flows and levels (including an allocation limit and a minimum flow or 

water level) for rivers, streams, lakes and aquifers including where relevant restoration of 

flows and requirements for flow variability: 

 

9. Objective WQ O6  Submissions 39-5,  FS 14 – 232, 14 – 143 

9.1 The potential adverse effects of water abstraction during low surface water flows or low 

aquifer levels are avoided or mitigated to an acceptable level. 

It is not clear what is intended by “an acceptable level”, nor how adverse effects of 

abstraction at low flows can be mitigated, and there were numerous submissions on this 

point.  

 

9.2 Forest & Bird proposed alternative wording in its submission. However the relief sought 

by other submitters2, and supported by policy provided in the NPSFM and the RPS, is 

preferred, with further clarity of what constitutes “low flows”. 

 

Decision sought 

Amend WQ O6 so that it reads as follows: 

"The life-supporting capacity and mauri of waterbodies is safeguarded from the potential 

                                                           
2
 Oji Fibre Solutions and Norske Skog Tasman (FS 10-36) and Trustpower (49-65) 
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adverse effects of water abstraction during low surface water flows below the minimum flow 

or levels or low and aquifer levels in sustained decline.” 

 

10. Objective 7   Setting Limits FS 14-17 on Trustpower 49: 17    FS 14-375 on Mercury 31-9  

10.1 The Society supports the objective, the status and application of which is questioned by 

Trustpower, who seek that it is limited in application to Policy 5. Forest & Bird considers that 

this objective is relevant to both interim and WMA minimum flows. The council’s role is to 

give effect to the objectives and policies of the NPSFM, and it is unfortunate that the NPSFM 

also uses the word “objective” to denote an outcome in a particular FMU which creates an 

overlap. 

 

10.2 Trustpower says that Objective WQ 07(a) requires amendment to recognise that the RPS 

and Objective WQ 03 adopted different management expectations for the life-supporting 

capacity and mauri of waterbodies (i.e. safeguarding) compared to other environmental and 

social values (i.e. maintaining). The Society disagrees that there is an inherent difference in 

meaning between safeguarding and maintaining – maintaining might be necessary to 

safeguard a value. The NPSFM (Objective B1), the RPS (Objective 30(c)) and PC9 are all aligned 

in safeguarding life supporting capacity and mauri. 

 

10.3 Mercury seeks a rationalisation between (a) and (b) and the Society supports moving 

existing uses into (b), as safeguarding all existing uses is not appropriate and would defeat the 

purposes of the NPSFM. 

 

Decision sought 

Amend as requested by Mercury: 

"Limits are set and applied for: 

(a) Instream minimum flows for surface water bodies to safeguard their life-supporting 

capacity, 

ecological integrity, significant ecological values, mauri, landscape values and recreational 

values. 

(b) The total amount of water that can be taken from surface water bodies to ensure a 

reliable and 

accessible amount of water is available for users, including tangata whenua use values. 

(c) Groundwater, which takes into account: 

(i) The interaction between groundwater and surface water; (ii) Surface water flows in 

groundwater-fed streams and wetlands; (iii) The prevention of aquifer contamination by 

saltwater intrusion; and (iv) Water levels in aquifers. 

 

11 Objective WQ O9 Submission 39: 6 FS 14 – 187 on Submission 49: 20 Trustpower 

11.1 The Society accepts that the RMA provides for social, economic and cultural well-being 

but is uncomfortable with the recent extension of this to “aspirations”. We all have 

aspirations, some of which may result in well-being, others the opposite. Frequently 

“aspirations” are in direct conflict with environmental values (e.g. the Opuha Dam owners are 
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seeking to reduce minimum flows because the dam is not providing for the aspirations of the 

beneficiaries as was anticipated). 

 

11.2 It is entirely appropriate however to consider wellbeing and it is suggested that this be 

included instead. This would more appropriately address any other relevant matters than the 

amendment proposed by Trustpower. 

 

11.3 The staff recommendation is to “accept in part” however no changes have been made to 

the  Appendix 1 version. 

 

Decision sought 

Amend (a) and (b) as follows: 

"Integrated management of freshwater resources within WMAs that reflects: 

(a) Tangata whenua values  including the significance of the relationship of Māori with their 

water resources.  and aspirations. 

(b) Community values and aspirations  

(ba) Well-being of people and communities. 

(c) Scientific research and matauranga Maori. 

(d) Understanding of the relationship between freshwater quantity and quality.. 

 

12. WQ O 11 Submission 39: 7  

[This submission appears under WQ 10 in the Recommendation Document]. 

12.1 The phrase “water shortage” is slightly ambiguous - this phrase is usually used in the 

context of having to cut back on allocation because of dry weather conditions under s329 of 

the Act. A discussion with staff has clarified that the objective is aimed at situations where 

and when demand exceeds supply. 

 

12.2 The use of the word “enabling” is also problematic in this context because water storage 

can potentially undermine the life supporting capacity of an ecosystem or FMU. If water 

storage is constructed on a flowing waterbody (in the form of a dam), it will inevitably restrict 

fish passage, which has a significant adverse effect on biodiversity, and often negatively 

affects sediment flows (Lake Aniwaniwa). In addition storage and its reticulation is a capital 

intensive development that provides an incentive for greater intensification to cover the 

capital cost. Such intensification requires increased use of fertiliser and increased nutrient 

discharge occurs. 

 

12.3 The amendment seeks to clarify that life-supporting capacity has priority. 

 

Decision sought 

Amend as follows: 

Subject to Objectives 3 and 4, wWhere water demand exceeds supply [ or alternatively 

allocation is reaching or has reached interim limits] shortage is an issue significant problem 

potential solutions are explored so the allocation and use of water is improved over time by 
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enabling considering: 

(a) Water storage and managed aquifer recharge. 

(b) The transfer of water take consents. 

(c) Water harvesting. 

 

13. Policy WQ P2 (g) s 14(3) (b)   Submission 39:9  

“(g) Consider the status of new takes under section 14(3)(b) of the Act and permitted activity 

takes within fully allocated catchments, and the extent to which these as well as existing takes 

under section 14(3)(b) and permitted activities should be accounted for within limits” 

 

13.1 The issue of s 14(3)(b) takes is complex. There are 3 issues to address here: 

i. The nature and scope of region-wide policy around s14 (3) (b) issues. 

ii. The nature and scope of what should be considered within a WMA. 

iii. Accounting for takes under s 14. 

 

The nature and scope of region-wide policy around s14 (3) (b) issues 

13.1.1  The s 42A report states “This Proposed Plan Change defers any consideration of the 

status of s14(3)(b) takes to subsequent WMA decisions under proposed policy WQ P2(g)”3. 

Forest & Bird considers this inappropriate.  

 

13.1.2  s 14(3)(b) takes should be subject to region-wide policy, not left to the WMA process 

which is likely to give rise to inconsistencies and potential inequity, especially if the activity 

status of such takes varied over catchments. In our view this should not be left for WMAs. 

 

13.1.3  S14 (3) (b) takes are not an unqualified right: 

S3 A person is not prohibited by subsection (2) from taking, using, damming, or diverting any 

water, heat, or energy if 

(b) in the case of fresh water, the water, heat, or energy is required to be taken or used for 

 (i) an individual’s reasonable domestic needs; or 

(ii) the reasonable needs of an individual’s animals for drinking water,— 

and the taking or use does not, or is not likely to, have an adverse effect on the 

environment; [our emphasis] 

 

13.1.4 Forest & Bird is concerned about permitted takes on small streams where the volume 

required for large herds or the cumulative effect of the number of takes could have an 

adverse effect.  S 14 (3) (b) is qualified that permitted takes are subject to not having an 

adverse effect on the environment, which the Court has determined as greater effect than de 

minimis.4 The Court has endorsed provisions “to constrain the statutory right to take without 

need for resource consent for all takes exceeding 100 per cent of primary allocatable flow… 

                                                           
3
 s 42A report 7.1.5 paragraph 65  

4
   Carter Holt Harvey Ltd v Waikato Regional Council [2011] NZEnvC 380. [111] 
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and such provisions were not ultra vires”. A rule defines the point at which a take, otherwise 

authorised by s 14 RMA, may likely have adverse effects and therefore be outside the 

statutory authorisation. The Court in paragraph 115 referred to the need for “consideration 

[of] the cumulative effect of Section 14(3)(b) takes with other existing authorised takes in the 

same catchment.” 

 

13.1.5  Based on the evidence of Mr Higham5, a 600 cow herd at the peak of the season 

would require 63 cubic metres a day or 42m3 over the main season solely for drinking water. 

This is in addition to any other permitted takes from the waterbody, which is currently 

unknown.  

 

13.1.6 The Society submits that there should be a limit on the volume able to be taken 

without consent for stock water, particularly from surface water, where the mean flow of the 

waterbody is less than 5 cumecs, (both Dr Drinnan’s and Mr Duncan’s evidence distinguishes 

surface water flows < 5cumecs). Clearly this level of take from small surface waterbodies 

should require consent together with the assessment of effects and monitoring that is part of 

consenting. 

 

13.1.7  The Society considers that there should be a region-wide policy to require any new 

s14(3) (b) takes from surface water with a mean annual flow of 5 cumecs or less in over-

allocated catchments to be consented. 

 

13.1.8  This would require a new Restricted Discretionary Activity Rule, with matters of 

discretion restricted to the volume, rate and timing of the take, the overall abstraction from 

the waterbody, ecological values of the waterbody (including potential for restoration where 

degraded), including any measures to mitigate adverse effects on ecological values together 

with the other general matters included in the existing RD rules.   

 

13.1.9  We note the Land and Water Forum6 recommended that “if the catchment is already 

fully or over-allocated …The provision for any additional takes under section 14(3)(b) should 

then cease for that catchment [our emphasis] (except where provided for in recommendation 

38)7. Any further applications to take water should be made in accordance with regional plan 

provisions. 

 

 

 

 

 

                                                           
5
 Stock drinking peak 105 l/day; average in season 70l/day 

6
Land and Water Forum Recommendation 37 of the 3

rd
 Report 

7
 Recommendation 38 is “When translating existing water authorisations into new water consents in a catchment, those 

takes currently provided for as permitted activities or through section 14(3)(b) of the RMA should be able to continue 
without consent if they don't cumulatively add up to a material proportion of the allocable quantum” [our emphasis].  
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The nature and scope of what should be considered within a WMA 

13. 2.  Notwithstanding the above, it is appropriate that the limit setting process take into 

consideration both s 14 3(b) takes as well as permitted takes.  We understand that this is 

what Policy WQ 2(g) is intended to address, but it is not expressed unambiguously. The 

proposed amended wording is intended to make it clear that “permitted” water takes have to 

be included in the total volume allocated when setting limits. 

 

Accounting 

13. 3  It may be unfortunate that this term is used, as freshwater accounting, including for s 

14 (3) (b) takes, is provided for in Policy WQ P25(a)(iii). 

 

Decision sought 

(i) Reword (g) as follows 

Assess the volume of water taken, or likely to be taken, under permitted activity rules and s 

14 (3) (b) of the RMA and ensure that this is considered when setting allocation limits. 

Consider the status of new takes under section 14(3)(b) of the Act and permitted activity 

takes within fully allocated catchments, and the extent to which these as well as existing 

takes under section 14(3)(b) and permitted activities should be accounted for within limits. 

Alternatively 

Delete (g) and Amend (d) to read 

“Establish freshwater objectives taking into consideration 

(i) The current state of the freshwater management unit, and its anticipated future state on 

the basis of past and current use including takes under s 14 (3) (b)”. 

 

(ii) Add a New Policy on s14(3)(b) takes 

"Require resource consent for all new surface water takes under s (14) (3) (b) from a 

waterbody with a mean annual flow < 5cumecs greater than 15m3/day where the take is: 

(i) in an over-allocated catchment; or 

(ii) from a wetland or an outstanding waterbody;  

 

(iii)  Include a new Restricted Discretionary Activity Rule to implement the policy, with 

matters of discretion restricted to the volume, rate and timing of the take, efficiency of use, 

the overall abstraction from the waterbody, ecological values of the waterbody (including 

potential for restoration where degraded), and including any measures to mitigate adverse 

effects on ecological values.   

 

14. Policy WQ P2 (k) metering  Submission 39: 10 

14.1 As above the Society does not consider it appropriate for metering and reporting to be 

decided on a WMA basis – it should be uniform across the region. This is especially the case 

given the specific metering requirements in Policy WQ 24 and the rules. Any dispensation 

from whatever metering rules are settled in the plan change, should be by way of consent 

application otherwise there could be a myriad of metering and reporting requirements which 

creates uncertainty, confusion and inequity. 
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Decision sought 

Delete WQ P2 (k) (i). 

 

15. Policy WQ P4   Submission 39:12  

15.1 Support as amended. 

 

16. Policy WQ P5 Minimum flows and allocation Submission 39:13 

16.1 Forest & Bird supports Policy 5 as notified and opposes the amendments particularly the 

grandfathering: 

(b) Whichever is the greater of: 

(i) 10% of Q5 7 day low flow for each river or stream; or. 

(ii) The total allocation from the catchment on the date this plan change becomes operative; 

less any resource consents surrendered, lapsed, cancelled or not replaced. 

 

16.2 The Society opposes the inclusion of (b) (ii) to build in existing allocation even if it 

exceeds the default level. Where limits have not been set under a WMA, then the 

replacement and new consents should be required to demonstrate that they are consistent 

with the NPSFM.  That means demonstrating that: 

 They have considered and recognised Te Mana o te Wai 

 Granting the consent would safeguard:  

o the life-supporting capacity, ecosystem processes and indigenous species 

including their associated ecosystems, of fresh water; and  

o the health of people and communities, as affected by contact with fresh water; 

 Overall quality of fresh water will be maintained or improved while 

o protecting the significant values of outstanding freshwater bodies;  

o protecting the significant values of wetlands; and  

o improving the quality of fresh water in water bodies that have been degraded 

by human activities to the point of being over-allocated. 

 Granting consent is not contrary to the requirement that the quality of fresh water is 

improved so it is suitable for primary contact more often. 

 Further over-allocation of fresh water is avoided and existing over-allocation phased-

out.  

 

16.3  Grandfathering is essentially building in over-allocation for the life of the plan, except 

for the few catchments where there may be plan changes in the next few years as a result of 

the WMA process. The timeframe for the WMA process is stretching out. Half of the region’s 

water takes expire in 2026 therefore a large proportion of renewals will be determined under 

PC9. Together with the length of time for the plan changes (including appeals) to become 

operative, the provisions in PC9 are likely to be in place for the foreseeable future. 
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16.4  The Society questions how much time abstractors should be given to adjust to the 

requirements of the NPSFM, particularly to avoid further over-allocation. The NPSFM was first 

notified in 2011 yet many are still operating business as usual. PC 9 needs to put abstractors 

on notice that over-allocation cannot continue. Consideration of existing users is covered 

under Policies WQ P10 and P12. 

 

16.5 The s 42A report8 justifies the grandfathering as being included in the proposed NES 

(pNES). This is not a valid reason, as the pNES was issued in 2008, well before the NPSFM with 

its strong direction on over-allocation in 2011.  Given that the pNES did not progress and was 

pre the over-allocation directive in an NPS, it should not be heavily relied upon. 

 

16.6  The measures in Policy WQ P3 to phase out over-allocation are not easy to achieve and 

may penalise other users. It is preferable to take a precautionary approach rather than build 

in further over-allocation, which is difficult to claw back. Grandfathering also conflicts with 

Policy 10. 

 

16.7 Notwithstanding the Society’s support for Policy 5 as notified, given the strong and clear 

evidence from the DoC, Forest & Bird would accept the minimum flow regime and allocation 

as put forward by DoC. 

 

16.8 For the sake of completeness, Forest & Bird made no submissions on Policies 6 and 8 

relating to water harvesting and secondary allocation. 

 

Decision sought 

Accept the relief sought by the Director-General of Conservation, or in the alternative Policy 5 

as notified. 

Delete Policy 5(b) (ii). 

 

17. Policy WQ P7  Precautionary approach  Submission 39: 14 

The policy intent is strongly supported. The Society’s original submission proposed 

reformatting the wording for greater clarity of use. 

 

Decision sought 

Reword WQ P7  as follows:  

(a) To take a precautionary approach to water allocation   

(i) where there is uncertainty about the level of effects a proposed abstraction may 

have on the environment; 

(ii)  where the allocated volume of water is at or exceeding the interim limits in WQ 

P5 

                                                           
8
 S42A Report paragraph 95 
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(b) Conditions on any resource consent granted may include the imposition of short-term 

durations and robust review conditions, or adaptive management conditions (where the 

allowable abstraction is linked to surface water flows or aquifer levels). 

 

18. Policies WQ P10 and WQ P11  Submissions 39: 16 and 17 

18.1 Forest & Bird supports the “generally decline” policy in over-allocated catchments. This 

implements Policy WQ P7 of taking a precautionary approach. This is about protecting the 

ecological (life-supporting) values. Anecdotal experience is that existing consent holders can 

be quite blasé about the volume of water used, and regard a consent as the right to turn the 

tap on anytime.  In my experience this is particularly the case for new entrants into 

horticulture many of whom are also new immigrants and do not have an understanding of the 

resource management regime. 

 

Decision sought 

Retain the “generally decline” policy in over-allocated catchments. 

 

19. Policy WQ 14  Submission 39:19 

19.1 The Society does not agree with taking a permissive approach to unauthorised users, 

especially for takes of surface water in waterbodies < 5cumecs mean annual flow and where 

the catchment is over-allocated. 

 

19.2 If the take is currently unlawful, then special consideration could only be given if the 

source of water is not over-allocated. Sections 10 and 20 of the RMA (existing use rights) only 

apply to uses that were lawfully established before a rule became operative or the proposed 

plan was notified.  The option for unauthorised uses is to apply for retrospective consent, 

which is assessed like a new activity. 

 

19.3 From an RMA perspective, unauthorised users are not part of the existing environment 

unless and until they are authorised by granting them resource consents, so they are “new” 

takes. 

 

19.4 All of the objectives, particularly Objectives 3 and 4, and policies in PC 9 should apply to 

consideration of unauthorised users, and above all, the directive of the NPSFM to avoid any 

further over-allocation (Objective B2 and Policy B5).  

 

19.5 The Decision sought is consistent with the Society’s original submission which supported 

allowing time for authorisation before any compliance action, and assisting with providing 

any information held by the council. 
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Decision sought 

Policy 14 should be amended as follows: 

To provide an opportunity for existing users who require but do not have resource consents for 

their activities to become or remain authorised by: 

(a) Providing a more permissive activity status phase-in period for applications to authorise 

those activities, where applications are lodged within 12 months of WQ R4 and WQ R5 

becoming operative; 

(b) Providing information regarding the need for resource consent; 

(ba) providing any information held by the council that is relevant for the consent application; 

(c) Working in conjunction with industry groups and representatives of unauthorised users to 

increase awareness and share information; 

(d) Providing opportunities for authorisation in preference to compliance action; allowing time 

for consents to be sought prior to any compliance action and 

(e) Undertaking compliance when the period provided for those activities to become 

authorised expires while giving effect to WQ P1 to 12 and WQ P18 to WQ P20. 

 

In the alternative Option 4 is preferred. 

 

20. Policy WQ P15  Resource Consents  Submission 39:20 

20.1 This policy also needs to be mindful of limits and NPSFM Objective B2 and Policy B5 as 

outlined above under Policy WQ P5. 

 

20.2 Consideration also needs to be given to alternative land uses, not just alternative sources 

of water, especially if the application is for a new use. 

 

Decision sought 

When considering any application for resource consent to take and use water under WQ R11, 

prior to the setting of NPSFM limits under WQ P2 decision makers must, have regard to: 

(a) The volume of water sought in relation to the intended use of water. The efficient use of 

water in accordance with WQ P13. 

(b) Water availability relative to the interim allocation thresholds determined in in WQP5(b)(i) 

or WQP5(e) and allocation within the catchment to which the application relates, and any 

measures to phase out over allocation in accordance with WQ P3 and avoiding the granting of 

consents in circumstances where a water quality or quantity threshold or limit would be 

exceeded, or a target not met within the defined timeframe (individually or cumulatively with 

other consents);… 

 

Add to (m) Where the water body is at or exceeding the interim limits in WQ P5, the extent to 

which the applicant has considered other sources of water ( for example storage or deep 

groundwater), and other land uses where the water body is at or exceeding the interim limits 

in WQ P5. 
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21. Policy WQ P16  Conditions  Submission 39:21 FS 14 - 300 on Submission 50: 61 

21.1 A gap in the current RWLP and PC9 is the lack of attention to mitigation measures 

appropriate to the take and use of water. This is particularly relevant where availability is 

limited. Good management practice should be required for all water takes. 

 

21.2 The s42A report suggests this would be best considered under proposed policy WQ P2 

however there is no recommended change to Policy 2, and the Society considers that 

mitigations as an approach should have overall regional guidance, albeit the details would be 

decided on a case by case basis. 

 

21.3 The evidence of Mr Duncan gives strong support for requiring soil moisture metering. It 

would seem obvious that irrigators would do this anyway but my personal experience is that 

few orchards in the Eastern Bay of Plenty actually have such devices installed. At present 

there are numerous unmanned orchards and irrigation occurs even when there is 

considerable rain. 

 

21.4 Evidence of  Mr Higham that leaks from farm water supplies could be as high as 25% of 

takes for stock drinking water suggests that reticulation maintenance must be part of good 

management practice.   

 

21.5 The new (da) “The requirement to manage the taking of water when certain flows are 

reached to minimise impacts on the environment and other users” which has deleted the 

word “cease” and replaced with “manage” is not supported and it is the Society’s view that 

this wording could create problems in the future if the consent conditions are not sufficiently 

precise. The Bay of Plenty already has problems with old consent conditions that are too 

vague or lack the detail required for enforcement. 

  

21.6 The policy does not state at what point a take must cease, but it is important that 

consent conditions retain a directive to cease at the point which will be relevant to that 

specific catchment. 

 

Decision sought 

Amend (da) “The requirement to manage reduce or cease the taking of water when certain 

flows are reached to minimise impacts on the environment and other users”. 

Add (ea) any relevant mitigating conditions including but not limited to nutrient management, 

establishing and planting riparian buffers, establishing or maintaining shelter to reduce water 

loss through evaporation; inclusion of soil moisture meters and rainfall sensors to avoid 

irrigation occurring on unmanned blocks even when it is raining, removal of cowshed solid 

waste prior to hosing, and regular audits of the systems to ensure it is operating to best 

practice; or by an environmental offset. 

 

Note that in (a) the word “is” should be deleted. 
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22. Policy WQ P17  Consent Term  Submission 39:17 

22.1 As set out above, consents should not be issued where there is over-allocation.  The 

reason for this exclusion9 of new consents is that there should not be any further allocation 

where there is over-allocation. 

 

22.2 However bearing in mind s104(2A), the proposed rule framework and other policies on 

this issue, in any such circumstance, only existing uses should be considered under this policy. 

Ideally such consents should expire within a set timeframe following the setting of limits if 

there is scope for inclusion of such. 

 

Decision sought 

Amend (a) For existing users, Consent term of no more than 10 years for water bodies which 

are at or exceeding the interim limits in WQ P5 …. 

 

23. Method 4  Supporting initiatives to enhance water availability  Submission 39:26 

23.1 Forest & Bird seeks that this method is Subject to Objectives 3 and 4. This is because 

proponents for the options included routinely overlook the adverse effects on ecological 

values. 

 

23.2 The s42A report states that “This level of detail is not considered necessary, as the 

method already requires Council provision of data and information.” However the Method 

goes further and includes: 

 (ii) Council participation, as appropriate, in the option identification and evaluation 

process.”[our emphasis]. 

 

23.3 For reasons set out above under Objective 11, the council should not be participating in 

promoting some of these options. Managed aquifer recharge is currently being promoted 

however there are serious questions about its effect on ground water quality. 

 

Decision sought 

Amend “ Subject to Objectives WQ 03 and 04, … 

 

24. Rules WQ R1 and R2 Permitted takes from Groundwater  Submissions 39:30 and 31 

24.1 Forest & Bird seeks that permitted groundwater takes exclude takes from wetlands. The 

NPSFM Objective A2 (b) and B4 require the protection of significant values of wetlands. 

Wetlands cannot exist without water, and the cumulative effects of daily takes of 15 or 35m3 

daily is likely to have an adverse effect. The s 42A report states10 “When compared against 

other councils, the permitted activity volume for groundwater in the BOPRC is amongst the 

most generous.” 

                                                           
9
 S42A report Paragraph 48 on p53 

10
 S 42A Report Paragraph 45 page 90 
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24.2 The Society’s submission proposed a buffer of 30m from a wetland as a rule of thumb 

but accepts that this figure may not be the most appropriate to achieve the protection sought 

and possibly a restriction on the depth of a well may be more appropriate e.g. require wells to 

be of a depth  greater than a certain figure. Note that Rule 3 (f), permitted surface water take, 

does have an exclusion for wetlands. 

 

Decision sought 

Add (vi) the take is not within 30m [ or other appropriate distance] of a wetland to both Rules 

or other appropriate restriction to achieve the protection of wetlands. 

 

25. WQ R3  Permitted Activity Take from Surface Water  Submission 39:32 

25.1 Forest & Bird strongly supports (e) and (f) excluding takes from fully allocated 

catchments, although the s42A report appears to advise otherwise.11 

 

25.2  The Society opposes deletion of paragraphs (e) and (f) of the former Rule 41 which 

require screening of intakes and velocity restriction to ensure native fish are not entrained or 

trapped. Evidence from Dr Drinnan strongly supports12 inclusion of such measures in all rules. 

 

Decision sought  

Include intake velocity requirements: 

(ga) The intake velocity through the screen shall not exceed 0.3 metres per second. 

 

26. WQ R4 Controlled Activity for Dairy Sheds  Submission 39:35 See Policy 14 above. 

26.1 Controlled Activity status should only be considered in catchments that are not over-

allocated and include a volume limit over which the activity becomes a Restricted 

Discretionary Activity.  

 

26.2 For surface water an ecological assessment is essential to meet the requirements of the 

NPSFM, and pump testing as a matter for control for groundwater where that is within 1 km 

of other bores to protect other users.  

 

26.3 Controlled activities cannot be notified since the most recent RMA reforms which is 

unfair to other authorised users who might be affected. 

 

26.4 In over-allocated catchments this should be a Restricted Discretionary Activity. The 

provisions of s 95 of the RMA should apply and affected parties notified. 

 

26.5 Large farms require a substantial volume of water use per day for dairy shed washdown. 

Forest & Bird is concerned about takes on small streams where the volume required for large 

                                                           
11

 S 42A Report paragraph 74 p94 
12

 Evidence of Dr Drinnan paragraph 47. 
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herds or the cumulative effect of a number of takes could have an adverse effect. It seems 

apparent from the Fonterra data that the council could identify farms that are not compliant, 

and the Society acknowledges those farmers who have fronted up about their unauthorised 

takes. 

 

26.6  However it is disingenuous for farmers, especially dairy farmers, to claim they were not 

aware of the rules, given the high profile of water issues nationally over the last decade or 

more. As business operators, it was their responsibility to ensure they were compliant. Adding 

to farm size and/or herds requires capital and an assessment as to how growth of the 

business is to be managed. To leave water supply out of this question should not now justify 

special consideration. 

 

26.7  The argument that denying controlled activity status will put farmers out of business is 

an overstatement. The options include reducing herd size, purchasing water from other users, 

installing a bore instead of taking surface water to access a larger permitted allocation, and 

with time to undertake these actions. 

 

26.8 The staff recommendations are based on a premise that the volumes are small. Whist 

the council currently may not be aware of any adverse effects13 this may be because little is 

known about the condition of many smaller waterways, most likely to be adversely affected. 

If this is shown to be the case, a Controlled Activity gives council little scope to address any 

issues even if the new paragraph 4 in Option 1 is included. 

 

26.9  Forest & Bird wishes to emphasize the lack of consideration of effects on small streams, 

especially cumulative effects. The council’s claim that there have been no adverse effects is 

somewhat hollow, as the council simply does not know where the surface takes are and has 

not surveyed those sites. The fact that 15m3/day can be taken from surface water as a 

permitted activity is pertinent to cumulative effects. 

 

26.10 The s 32 Report bases support for this rule on Recommendation 28 of the 3rd Report of 

the Land and Water Forum14. That recommendation did not specify what the new level of 

‘authorisation’ should be, and made the point that those with the unauthorised takes cannot 

“necessarily expect to be treated on the same basis as authorised takes”.  

 

26.11 Activity status should be based on values of the resource, and risks thereto, especially 

whether the resource is already over-allocated, and the volume of take. 

 

26.12  Forest & Bird also made submissions on Policy 2 which are relevant, including 

protection for outstanding waterbodies and wetlands. 

 

                                                           
13 s 32 Report p155 
14

 See note 3 
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26.13  None of the options presented are entirely suitable because they generally do not take 

any cogniscence as to whether the catchment is over-allocated or not, and the matters of 

control or discretion do not cover all the aspects required including efficiency, ecological and 

effects on other users. 

 

26.14 Information relating to a consent may already be held by the council and will in any 

case be required as part of the limit setting process. 

 

Decision sought 

Amend the rule for surface water takes in over-allocated catchments or small waterbodies < 5 

cumecs mean annual flow, and make a Restricted Discretionary Activity. 

 

Include additional matters of discretion to those currently listed as matters of control 

including: 

 existing allocation from the water source i.e. any over-allocation of the waterbody 

 ecological effects including on wetlands and at low flows 

 any linkage between ground and surface water 

 effects on other users including whether pump testing or notification is required 

 volume and rate taken, with a defensible maximum volume per cow stated in the 

plan 

 efficiency measures such as set out on the Dairy NZ website. 

 

27. Rule WQ R5  Submission 39:34 

27.1 As for Rules 1 and 2, this rule should exclude taking from a wetland. 

 

Decision sought 

Include 1(a) the take is not from or within 30m of a wetland. 

 

28. Rule WQ R11 Takes from over-allocated catchments  Submission 39:38 

28.1 As set out above, there should be no further consents in over-allocated catchments 

therefore this rule should be non-complying with a full assessment in regard to the objectives 

and policies. 

 

Decision sought 

Make Rule 11 a non-complying activity. 

 

29. Schedule 7  Submission 39:39 

29.1 The Society supported Schedule 7 but the insertion of “the document growth plans of the 

business” as an aspect of efficient irrigation is questioned. A business might have plans for 

growth but if water is required and it is not available, this is not an assessment of efficiency. 

This aspect could be related to s104 (2A) as consideration of existing investment but it should 

not be a qualifier of efficient irrigation. Recent research shows that, on average, it takes more 
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water to produce a litre of milk in Canterbury than it does in the Waikato15 and it takes more 

water to produce a litre of cow’s milk than milk from soy16 therefore there are real choices to 

be made as to efficient use of land and water. 

 

Dairy shed water use   

29.2 A perusal of Dairy NZ’s webpages shows there a myriad of ways of reducing water used 

on dairy farms, including in the dairy shed. Yet the only aspect included is “(a) All water used 

to cool milk must be recaptured and reused for either stock drinking water or hygiene 

purposes in the dairy shed.” 

 

29.3  Forest & Bird suggests that as a minimum, dairy shed efficiency should include best 

industry practice, as evident above. 

 

Decision sought 

Delete “the document growth plans of the business” from Schedule 7 

Include a requirement to demonstrate best management practice as at the time of 

application. 

 

  

  

  

 

 

 

                                                           
15 Water footprinting – A comparison of methods using New Zealand dairy farming as a case study M.A. Zonderland-

Thomassen,  S.F. Ledgard AgResearch Limited, Ruakura Research Centre, Hamilton, New Zealand. Agricultural Systems 110 
(2012) 30–40 
16 On farm average 1000l water/litre milk peer reviewed cf 297 l for soy milk 

The water footprint of soy milk and soy burger and equivalent animal products 
A. Ertug Ercin, Maite M. Aldaya, Arjen Y. Hoekstra. Ecological Indicators 18 (2012) 392–402 

 


