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MEMORANDUM ON BEHALF OF FEDERATED FARMERS 

1. Counsel refers to memoranda filed on behalf of Bay of Plenty Regional 

Council (“Council”) and directions of the hearing panel during the latter 

part of this week. 

2. The purpose of this memorandum is to raise the serious concerns 

Federated Farmers has with the process for the exchange of evidence to 

date and to request that the hearing is adjourned to allow issues with that 

process to be addressed. 

3. Federated Farmers regrets raising this issue on the eve of the hearing, 

but has had no choice in light of the issues raised by Council in its latest 

memorandum that was not available until after close of business on 10 

March 2017. 

4. The sequence of events and reasons for Federated Farmers’ views are 

set out below. 

6 March 2017 

5. On 6 Mach 2017, Federated Farmers understands that various parties 

filed submissions and evidence that they wish to rely on at hearing.  

Council has only just identified that it considers that much of that evidence 

is expert evidence and ought to have been filed on 22 February 2017. 

6. The documents that other parties filed on 6 March 2017 are not available 

on Council’s website.  There is no opportunity for other parties to view 

those documents prior to the hearing.  It is submitted that this is a 

procedural flaw and these documents ought to have been published 

and/or emailed to all parties prior to the commencement of the hearing. 

7. On 6 March 2017, Federated Farmers filed a statement of evidence from 

one of its employees (a policy advisor) and legal submissions.  It is noted 

that Council has not provided its legal submissions and there will be no 

opportunity for any party to review legal submissions on behalf of Council 

prior to the hearing. 
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8. It is submitted that this is a further procedural flaw and Council’s legal 

submissions ought to have been filed on 6 March 2017 and available to 

all parties prior to the commencement of the hearing. 

9. It is submitted that this arguably prejudices other parties who filed legal 

submissions in that Council has had an opportunity to review their 

submissions but they have had no opportunity to review Council’s. 

7 and 9 March 2017 

10. On 7 March 2017, Council filed a memorandum raising concerns that 

“detailed technical evidence” had been filed that does not provide an 

“opportunity for response or fairly identify the status of the author.”1  That 

memorandum refers to evidence filed on behalf of Timberlands Limited, 

Ballance Agri-Nutrients Limited and Fonterra. 

11. On 9 March 2017, the Hearing Panel directed that an application for leave 

to hear expert evidence out of time was required for all expert evidence 

filed after 22 February 2017.  On 10 March 2017 the Hearing Panel 

directed Council to identify the witnesses whose evidence it objected to. 

12 March 2017 

12. At some stage between 10 and 12 March 2017, Council filed a 

memorandum identifying those witnesses whose evidence it objected to.  

Unlike all other documents, this memorandum was not circulated to the 

parties by email and Federated Farmers only discovered it on Council’s 

website on Sunday afternoon (the eve of the hearing). 

13. The latest memorandum raises objection to the evidence of numerous 

parties, many of whom were not (but in Federated Farmers’ submission 

ought to have been) identified in the 7 March 2017 memorandum.  Those 

parties are: 

a. CNI Iwi Holdings Limited. 

b. Fonterra. 

c. Dairy NZ. 

                                                
1 Memorandum on behalf of Bay of Plenty Regional Council dated 7 March 2017 at [4]. 
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d. Timberlands Limited. 

e. Federated Farmers. 

f. Ballance Agri-Nutrients Limited. 

g. Lake Rotorua Primary Producers Collective. 

h. Lachlan MacKenzie. 

14. It is submitted that in circumstances where Council objects to the evidence 

filed on behalf of many parties, the issue of admissibility of all of that 

evidence ought to be heard together as a preliminary issue prior to the 

commencement of the substantive hearing.  

15. If applications for leave are to be made, it is also anticipated that an issue 

that may need to be determined is what is “expert evidence.”   

16. Federated Farmers wishes to be heard on this issue.  For present 

purposes, Federated Farmers wishes to identify some preliminary issues:   

a. The Environment Court Practice Note 2014 states that an expert 

cannot behave as an advocate.  It is also submitted that experts are 

typically required to be or considered to be “independent” from the 

party that engages them – it is on that basis that they may offer 

opinions on matters within their expertise. 

b. Many of the witnesses that Council claims are experts were the 

people who drafted the original submissions on Proposed Plan 

Change 10 for their respective organisations.   

c. Many of the witnesses (either “experts” for Council or for other 

submitters) are employees of the organisation for whom they are 

giving expert evidence.   

17. Notwithstanding these issues, it is noted that ultimately the issue will likely 

be one of the weight that the Hearing Panel gives to the evidence.  

Accordingly, the more appropriate way to address this issue may be to 

provide Council with an opportunity to respond to the evidence.  This may 

address the majority of the admissibility challenges and it would then 
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leave the Hearing Panel with the task of the weight to be given to that 

evidence. 

18. If the Hearing Panel’s decision is to proceed with the proposal for parties 

to file applications for leave, it is submitted that a reasonable opportunity 

ought to be provided to all affected parties to obtain legal advice (it is 

understood that many parties are not legally represented), prepare an 

application for leave and any affidavit in support.   

19. By way of example, Council has challenged the admissibility of Justine 

Young’s evidence (on behalf of Dairy NZ) and that she is scheduled to 

give her evidence at 9am on 15 March 2017.  It is likely that Dairy NZ will 

not be aware that Ms Young’s evidence is disputed until 10am tomorrow.  

It is submitted that this does not provide sufficient time for this party to 

obtain legal advice and file the requisite documents prior to Ms Young’s 

presentation. 

20. In circumstances where a large volume of evidence is disputed and this 

has only been identified over the weekend, it is submitted that adjourning 

the hearing to allow all parties to obtain advice and then considering the 

admissibility of all parties’ evidence together, would be less disruptive 

than addressing the issue on a piecemeal basis as each party presents 

their case.  It would also be procedurally fair for all parties. 

Expert evidence 

21. Federated Farmers filed a statement of evidence of Elizabeth McGruddy 

(who is employed as a policy advisor).  By way of preliminary explanation, 

Ms McGruddy did not consider herself an expert and considered her 

evidence to be evidence of fact (as opposed to expert opinion) as an 

employee of Federated Farmers.  Federated Farmers was concerned that 

if Ms McGruddy filed expert evidence her expertise, impartiality and 

independence would be open to challenge by Council or one of the other 

parties. 

22. Contrary to the suggestion in the memorandum filed on behalf of Council 

that parties are “availing themselves of the loophole”2 (by filing evidence 

                                                
2 Memorandum on behalf of Bay of Plenty Regional Council dated 7 March 2017 at [6]. 
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late), there was no ulterior motive in the decision to file Ms McGruddy’s 

evidence on 6 March 2017.   

23. If the direction had been to file all non-expert statements of evidence on 

22 February 2017, her evidence would have been filed then.  Alternatively, 

if the direction was that all parties providing evidence that responded to 

or in any way addressed Council’s evidence was to be considered “expert 

evidence”, Ms McGruddy’s evidence would have been filed on 22 

February 2017. 

24. As identified above, Federated Famers wishes to be heard on this matter 

and intends to file an application for leave. 

Opportunity for Council to respond 

25. It may be that Council has grounds to object to the filing of evidence on 

behalf of other parties.  Federated Farmers cannot comment because no 

other party’s evidence has been provided on Council’s website. 

26. It is acknowledged that the procedure for the exchange of evidence may 

be flawed in that Council has no opportunity to provide a written response 

to any evidence filed on 6 March 2017.  It is noted that Council does have 

an opportunity to respond orally at hearing.   

Amendments to the process 

27. It is submitted that the appropriate response to the above procedural flaws 

is to correct them now prior to the substantive hearing commencing.  For 

the reasons explained above, it is submitted that proceeding with the 

substantive hearing tomorrow will likely cause numerous parties 

significant prejudice.  Federated Farmers is not aware of any prejudice 

that would be caused by delaying the substantive hearing. 

28. Accordingly, it is submitted that the substantive hearing ought to be 

adjourned to provide time for:  

a. All evidence, submissions and any other documents received by the 

Hearing Panel to be published on Council’s website.  This would give 

all other parties an opportunity to view these documents prior to the 

substantive hearing. 
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b. Legal submissions on behalf of Council to be published on Council’s 

website.  This would be a fair process given that all other parties were 

required to file their legal submissions on 6 March 2017. 

c. Council to respond to any evidence filed on 6 March 2017.  This would 

address any concerns Council has about any lack of opportunity to 

respond in writing to submitter evidence.  It may also address 

challenges to admissibility of evidence. 

d. Challenges to the admissibility of evidence prior to the substantive 

hearing and any determinations as to what is “expert evidence” and/or 

admissible.  This would enable the parties to properly and fairly 

respond to any challenges to their evidence and provide certainty to 

all parties prior to the commencement of the hearing. 

29. In conclusion, while it is acknowledged that a request to adjourn the 

hearing is not ideal, it is submitted that it is very important to ensure that 

the Council hearing for Proposed Plan Change 10 follows a robust and 

transparent process.  Federated Farmers is very concerned about the 

procedure to date and to ensure that it (and all other parties) have a fair 

opportunity to be heard and to present their respective cases. 

 

 

___________________________ 

N J Edwards 

Counsel for Federated Farmers 

 


