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Environment Judge J A Smith sitting alone under s 279 of the Act 

IN CHAMBERS at Auckland 

CONSENT ORDER 

A. Under s 279(1 )(b) of the Act, the Environment Court by consent, orders that the 
appeal is allowed in part subject to Annexure A and Annexure B to this order. 

Under s 285 of the Act, there is no order as to costs in relation to this order. 



Introduction: 

1. This appeal relates to the proposed Bay of Plenty Regional Coastal Environment 

Plan, and sought relief relating to policies and rules applying to aquaculture. The 

appellant sought a more restrictive activity status for experimental aquaculture and 

for non-commercial aquaculture in significant biodiversity areas, and policy 

recognition for ecological and natural character values as well as recreational values. 

2. The parties have reached agreement on the following amendments that will fully 

resolve the appeal points on the aquaculture provisions: 

(a) To amend Rule AQ 1, Aquaculture Research, to limit it to existing species; to 

remove the species to be farmed from the matters of control and instead 

include clear requirements about those species in the controlled activity 

standards; and to include new matters of control in relation to cumulative 

effects; 

(b) To insert a new Restricted Discretionary rule (Rule AQ 1A) for aquaculture 

research using any other species; 

(c) To amend Rule AQ 2A to focus on aquaculture that enhances and restocks 

indigenous coastal species as a controlled activities; and 

(d) To include other non-commercial aquaculture in the discretionary activity rule 

(Rule AQ 4). 

3. In making this order the Court has read and considered the appeal and the 

memorandum of the parties dated 8 June 2016. 

4. The following parties have given notices of intention to become parties to this appeal 

under to s 274 of the Act, and have signed the memorandum setting out the relief 

sought: 

(a) Aquaculture NZ 

(b) Eastern Sea Farms Limited 

Federated Farmers of New Zealand 

Uretara Estuary Managers Inc 



(e) Welcome Bay Catchment Care Group Inc 

(f) Ngati Makino Heritage Trust (pending) 

5. The Court is making this order under s 279(1)(b) of the Act, such order being by 

consent, rather than representing a decision or determination on the merits pursuant 

to s 297. The Court understands for present purposes that: 

Order 

(a) All parties to the proceedings that have an interest in the matters to be 

resolved by this order have executed the memorandum requesting this order; 

and 

(b) All parties are satisfied that all matters proposed for the Court's endorsement 

fall within the Court's jurisdiction, and conform to relevant requirements and 

objectives of the Act, and in particular Part 2. 

6. Therefore the Court orders, by consent, that the proposed Bay of Plenty Regional 

Coastal Environment Plan is amended as shown in Annexure A underline (for 

additions) and strikethrough (for deletions), with a clean version shown at Annexure 

B. 

7. Topic ENV-2015-348-000048 Proposed BOP Regional Coastal Environment Plan -

Activities in the Coastal Marine Area - Aquaculture is resolved by this order. 

8. The appeal otherwise remains extant. 

9. There is no order as to costs. 

DATED at Auckland this day of 2016. 



Annexure A 

i. Insert the following amendments into Rule AQ 1 in Part Four - Activity-based 

policies and rules, Section 6.2 Aquaculture Rules in the Proposed Bay of Plenty 

Regional Coastal Environment Plan: 

Rule AQ 1 Controlled - Aquaculture Research Existing Species 

The: 

1 Erection, reconstruction, placement, alteration, or extension of a 
structure that is fixed in, on, under or over the foreshore or seabed; 

2 Disturbance of the foreshore or seabed associated with the structure; 
3 Discharge and deposition of material on the seabed; and 
4 Occupation of space in the common marine and coastal area. 

For the purposes of aquaculture activities undertaken as scientific 
experiments to research or investigate one or more of the following: 

(a) The suitability of an area for aquaculture activities 
(b) Species of fish, aquatic life, or seaweed 
(c) Aquaculture structures 
(d) Aquaculture techniques 

is a controlled activity subject to the following conditions: 

(a) The maximum footprint of the aquaculture activity shall be no 
more than two hectares. 

(b) The activity is not located within an area of Outstanding Natural 
Character (as identified in Appendix I to the RPS) or an 
Indigenous Biological Diversity Area A (as identified in Schedule 2, 
Table 1). 

(c) The activity is not located in a mooring area shown in the maps to 
this Plan, the Port or Harbour Development Zone. 

(d) The aquaculture activity shall be limited to a five year duration. 
(e) The activity does not require the placement of structures in 

permanently navigable harbour waters. 
(f) The activity will use species that are indigenous to New Zealand 

or farmed within the region. 
(q) The species to be used in the activity are not listed as a pest in the 

Regional Pest Management Plan or as an unwanted organism 
under the Biosecurity Act. 

The Regional Council has reserved its control over the following matters: 

(a) Measures to avoid, remedy or mitigate the adverse effects of the 
aquaculture activities activity on: 
(i) Ecology 
(ii) Natural character 
(iii) Cultural values 
(iv) Recreation 
(v) Heritage values. 

(b) Area of the common marine and coastal area occupied by the 
aquaculture activity. 

(ba) Cumulative effects arising from other aquaculture activities. 



(bb) The total area being utilised for aquaculture research in the 
region. 

(c) Use of underwater lighting. 
(d) Antifoulant management on structures - for example the use of 

antifoulants, cleaning methods and associated discharges. 
(e) Navigation aAG safety requirements. 
(f) Duration of the activity. 
(g) Requirements to remove all structures, organisms and other 

items from the research area at the completion of the project. 
(h) Use of feed or hormone additives in the coastal marine area. 
(i) Monitoring and reporting requirements. 
U) Effects on adjacent land owners or occupiers. 
(k) Management of biosecurity risks. 
(I) The species to be farmed. 

Advisory Note: 

1 The placement of structures in permanently navigable harbour waters is 
a 
non-complying activity under Rule AQ 5. 

2 Permanently navigable harbour waters are defined in the Definitions 
section of this Plan. 

ii. Insert the following new Rule AQ 1A in Part Four - Activity-based policies and 

rules, Section 6.2 Aquaculture Rules in the Proposed Bay of Plenty Regional Coastal 

Environment Plan: 

Rule AQ 1A Restricted Discretionary - Aquaculture Research - Other 
Species 

1 Erection, reconstruction, placement, alteration, or extension of a 
structure that is fixed in, on, under or over the foreshore or seabed; 

2 Disturbance of the foreshore or seabed associated with the structure 
3 Discharge and deposition of material on the seabed 
4 Discharge of contaminants to the coastal marine area; and 
5 Occupation of space in the common marine and coastal area. 
For the purposes of aquaculture activities undertaken as scientific 
experiments to research or investigate one or more of the following: 

(a) The suitability of an area for aquaculture activities 
(b) Species of fish, aquatic life, or seaweed 
(c) Aquaculture structures 
(d) Aquaculture techniques 

is a restricted discretionary activity where it does not with comply with 
condition (f) of Rule AQ 1, subject to the following conditions: 

(a) The maximum footprint of the activity shall be no more than two 
hectares. 

(b) The activity is not located within an area of Outstanding Natural 
Character (as identified in Appendix I to the RPS) or an 
Indigenous Biological Diversity Area A (as identified in Schedule 2, 
Table 1). 



(c) The activity is not located in a mooring area shown in the maps to 
this Plan, the Port or Harbour Development Zone. 

(d) The activity shall be limited to a five year duration. 
(e) The activity does not require the placement of structures in 

permanently navigable harbour waters. 

The Regional Council restricts its discretion to the following matters: 

(a) Measures to avoid, remedy or mitigate the adverse effects of the 
activity on: 
(i) Ecology 
(ij) Natural character 
(iii) Cultural values 
(iv) Recreation 
(v) Heritage values. 

(b) Area of the common marine and coastal area occupied by the 
activity. 

(ba) Cumulative effects arising from other aquaculture activities. 
ebb) The total area being utilised for aquaculture research in the region. 
(c) Use of underwater lighting. 
(d) Antifoulant management on structures - for example the use of 

antifoulants cleaning methods and associated discharges. 
(e) Navigation safety requirements. 
(f) Duration of the activity. 
(q) Requirements to remove all structures, organisms and other items 

from the area if the operation is closed. 
(h) Use of feed additives in the coastal marine area. 
(i) Monitoring and reporting requirements. 
(i) Management of biosecurity risks. 

iii. Insert the following amendments into the title of Rule AO 4 in Part Four - Activity

based policies and rules, Section 6.2 Aquaculture Rules in the Proposed Bay of 

Plenty Regional Coastal Environment Plan: 

Discretionary - New Commercial Aquaculture (outside value areas and 
permanent navigable harbour waters) and other Non-commercial 
Aquaculture 

iv. Insert the following consequential amendments to Rule AO 4 in Part Four - Activity

based policies and rules, Section 6.2 Aquaculture Rules in the Proposed Bay of 

Plenty Regional Coastal Environment Plan: 

..... Non-commercial aquaculture that is not a controlled activity under Rule 
AO 1.1-ef a restricted discretionary activity under AQ 1A. or a controlled 
activity under AQ 2 is a discretionary activity. 



Rule AQ 2A Controlled - Aquaculture Enhancing and Restocking 
Indigenous Coastal Species Non commercial and non research 
aquaculture activities 

The: 

1 Erection, reconstruction, placement, alteration, or extension of a 
structure that is fixed in, on, under or over the foreshore or seabed; 

2 Disturbance of the foreshore or seabed associated with the structure; 
3 Discharge and deposition of material on the seabed; and 
4 Occupation of space in the common marine and coastal area. 

For the purposes of non commercial aquaculture and non research, An 
aquaculture activity that is for the purpose of enhancing or restocking 
indigenous coastal species (kaimoana), including for customary use, is a 
controlled activity subject to the following conditions: 

(a) Only species indigenous to New Zealand shall be used fA 
aquaculture activities; 

(b) Species used in aquaculture shall not be harvested for the 
purpose of sale;· 

(c) The activity is not located in a mooring area shown in the maps to 
this Plan, the Port or Harbour Development Zone; 

(d) The activity does not require the placement of structures in 
permanently navigable harbour waters or areas of Outstanding 
Natural Character (as identified in Appendix I to the RPS); 

(e) No antibiotic, hormone additives or other animal medicines shall 
be used in the aquaculture activity; and 

(f) The maximum footprint of the aquaculture activity shall be no 
more than two hectares. 

In relation to this rule, 'non commercial' means aquaculture that is for 
the purpose of restocking indigenous coastal species (kaimoana) 
including for customary use, and where any species farmed are not 
harvested for the purpose of sale. 

The Regional Council has reserved its control over the following matters: 

(a) Measures to avoid, remedy or mitigate the adverse effects of the 
aquaculture activities on: 
(i) Ecology 
(ii) Natural character 
(iii) Cultural values 
(iv) Recreation 
(v) Heritage values. 

(b) Area of the common marine and coastal area occupied by the 
aquaculture activity. 

(c) Use of underwater lighting 
(d) Antifoulant management on structures - for example the use of 

antifoulants, cleaning methods and associated discharges. 
(e) NaVigation and safety requirements. 
(f) Duration of the activity. 
(g) Requirements to remove all structures and other items from the 

area at the completion of the project. 
(h) Use of feed additives in the coastal marine area. 
(i) Monitoring and reporting requirements. 
U) Effects on adjacent land owners or occupiers. 



(k) Management of biosecurity risks. 

Advisory Note: 
1 The placement of structures in permanently navigable harbour waters 

is a non-complying activity under Rule AQ 5. 
2 Non-commercial and non-research aquaculture activities requiring the 

placement of structures in areas of Outstanding Natural Character 
are a discretionary activity under Rule AQ 4. 

3. This rule does not provide for the removal of indigenous vegetation 
that is growing in the foreshore and seabed. 



Annexure B (clean version) 

i. Insert the following amendments into Rule AQ 1 in Part Four - Activity-based 

policies and rules, Section 6.2 Aquaculture Rules in the Proposed Bay of Plenty 

Regional Coastal Environment Plan: 

Rule AQ 1 Controlled - Aquaculture Research Existing Species 

The: 

1 Erection, reconstruction, placement, alteration, or extension of a 
structure that is fixed in, on, under or over the foreshore or seabed; 

2 Disturbance of the foreshore or seabed associated with the structure; 
3 Discharge and deposition of material on the seabed; and 
4 Occupation of space in the common marine and coastal area. 

For the purposes of aquaculture activities undertaken as scientific 
experiments to research or investigate one or more of the following: 

(a) The suitability of an area for aquaculture activities 
(b) Species of fish, aquatic life, or seaweed 
(c) Aquaculture structures 
(d) Aquaculture techniques 

is a controlled activity subject to the following conditions: 

(a) The maximum footprint of the activity shall be no more than two 
hectares. 

(b) The activity is not located within an area of Outstanding Natural 
Character (as identified in Appendix I to the RPS) or an 
Indigenous Biological Diversity Area A (as identified in Schedule 2, 
Table 1). 

(c) The activity is not located in a mooring area shown in the maps to 
this Plan, the Port or Harbour Development Zone. 

(d) The activity shall be limited to a five year duration. 
(e) The activity does not require the placement of structures in 

permanently navigable harbour waters. 
(f) The activity will use species that are indigenous to New Zealand 

or farmed within the region. 
(q) The species to be used in the activity are not listed as a pest in the 

Regional Pest Management Plan or as an unwanted organism 
under the Biosecurity Act. 

The Regional Council has reserved its control over the following matters: 

(a) Measures to avoid, remedy or mitigate the adverse effects of the 
activity on: 
(i) Ecology 
(ii) Natural character 
(iii) Cultural values 
(iv) Recreation 
(v) Heritage values. 

(b) Area of the common marine and coastal area occupied by the 
activity. 

(ba) Cumulative effects arising from other aquaculture activities. 



(bb) The total area being utilised for aquaculture research in the 
region. 

(c) Use of underwater lighting. 
(d) Antifoulant management on structures - for example the use of 

antifoulants, cleaning methods and associated discharges. 
(e) Navigation safety requirements. 
(f) Duration of the activity. 
(g) Requirements to remove all structures, organisms and other 

items from the research area at the completion of the project. 
(h) Use of feed or hormone additives in the coastal marine area. 
(i) Monitoring and reporting requirements. 
U) Effects on adjacent land owners or occupiers. 
(k) Management of biosecurity risks. 

Advisory Note: 

1 The placement of structures in permanently navigable harbour waters is 
a non-complying activity under Rule AQ 5. 

2 Permanently navigable harbour waters are defined in the Definitions 
section of this Plan. 

ii. Insert the following new Rule AQ 1A in Part Four - Activity-based policies and 

rules, Section 6.2 Aquaculture Rules in the Proposed Bay of Plenty Regional Coastal 

Environment Plan: 

Rule AQ 1A Restricted Discretionary - Aquaculture Research - Other 
Species 

The: 

1 Erection, reconstruction, placement, alteration, or extension of a 
structure that is fixed in, on, under or over the foreshore or seabed; 

2 Disturbance of the foreshore or seabed associated with the structure 
3 Discharge and deposition of material on the seabed 
4 Discharge of contaminants to the coastal marine area; and 
5 Occupation of space in the common marine and coastal area. 
For the purposes of aquaculture activities undertaken as scientific 
experiments to research or investigate one or more of the following: 

(a) The suitability of an area for aquaculture activities 
(b) Species of fish, aquatic life, or seaweed 
(c) Aquaculture structures 
(d) Aquaculture techniques 

is a restricted discretionary activity where it does not with comply with 
condition (f) of Rule AQ 1, subject to the following conditions: 

(a) The maximum footprint of the activity shall be no more than two 
hectares. 

(b) The activity is not located within an area of Outstanding Natural 
Character (as identified in Appendix I to the RPS) or an 
Indigenous Biological Diversity Area A (as identified in Schedule 2, 
Table 1). 

(c) The activity is not located in a mooring area shown in the maps to 
this Plan, the Port or Harbour Development Zone. 

(d) The activity shall be limited to a five year duration. 



(e) The activity does not require the placement of structures in 
permanently navigable harbour waters. 

The Regional Council restricts its discretion to the following matters: 

(a) Measures to avoid, remedy or mitigate the adverse effects of the 
activity on: 
(i) Ecology 
(ii) Natural character 
(iii) Cultural values 
(iv) Recreation 
(v) Heritage values. 

(b) Area of the common marine and coastal area occupied by the 
activity. 

(ba) Cumulative effects arising from other aquaculture activities. 
(bb) The total area being utilised for aquaculture research in the region. 
(c) Use of underwater lighting. 
(d) Antifoulant management on structures - for example the use of 

antifoulants cleaning methods and associated discharges. 
(e) Navigation safety requirements. 
(f) Duration of the activity. 
(q) Requirements to remove all structures, organisms and other items 

from the area if the operation is closed. 
(h) Use of feed additives in the coastal marine area. 
(i) Monitoring and reporting requirements. 
(i) Management of biosecurity risks. 

iii. Insert the following amendments into the title of Rule AQ 4 in Part Four - Activity

based policies and rules, Section 6.2 Aquaculture Rules in the Proposed Bay of 

Plenty Regional Coastal Environment Plan: 

Discretionary - New Commercial Aquaculture (outside value areas and 
permanent navigable harbour waters) and other Non-commercial 
Aquaculture 

iv. Insert the following consequential amendments to Rule AQ 4 in Part Four - Activity

based policies and rules, Section 6.2 Aquaculture Rules in the Proposed Bay of 

Plenty Regional Coastal Environment Plan: 

..... Non-commercial aquaculture that is not a controlled activity under Rule 
AQ 1, a restricted discretionary activity under AQ 1A, or a controlled activity 
under AQ 2 is a discretionary activity. 

v. Insert the following amendments to Rule AQ 2A in Part Four - Activity-based 

policies and rules, Section 6.2 Aquaculture Rules in the Proposed Bay of Plenty 

Regional Coastal Environment Plan: 

Rule AQ 2A Controlled - Aquaculture Enhancing and Restocking 
Indigenous Coastal Species 



The: 

1 Erection, reconstruction, placement, alteration, or extension of a 
structure that is fixed in, on, under or.over the foreshore or seabed; 

2 Disturbance of the foreshore or seabed associated with the structure; 
3 Discharge and deposition of material on the seabed; and 
4 Occupation of space in the common marine and coastal area. 

An aquaculture activity that is for the purpose of enhancing or restocking 
indigenous coastal species (kaimoana), including for customary use, is a 
controlled activity subject to the following conditions: 

(a) Only species indigenous to New Zealand shall be used; 
(b) Species used in aquaculture shall not be harvested for the 

purpose of sale; 
(c) The activity is not located in a mooring area shown in the maps to 

this Plan, the Port or Harbour Development Zone; 
(d) The activity does not require the placement of structures in 

permanently navigable harbour waters or areas of Outstanding 
Natural Character (as identified in Appendix I to the RPS); 

(e) No antibiotic, hormone additives or other animal medicines shall 
be used in the aquaculture activity; and 

(f) The maximum footprint of the aquaculture activity shall be no 
more than two hectares. 

The Regional Council has reserved its control over the following matters: 

(a) Measures to avoid, remedy or mitigate the adverse effects of the 
aquaculture activities on: 
(i) Ecology 
(ii) Natural character 
(iii) Cultural values 
(iv) Recreation 
(v) Heritage values. 

(b) Area of the common marine and coastal area occupied by the 
aquaculture activity. 

(c) Use of underwater lighting 
(d) Antifoulant management on structures - for example the use of 

antifoulants, cleaning methods and associated discharges. 
(e) Navigation and safety requirements. 
(f) Duration of the activity. 
(g) Requirements to remove all structures and other items from the 

area at the completion of the project. 
(h) Use of feed additives in the coastal marine area. 
(i) Monitoring and reporting requirements. 
U) Effects on adjacent land owners or occupiers. 
(k) Management of biosecurity risks. 

Advisory Note: 
1 The placement of structures in permanently navigable harbour waters 

is a non-complying activity under Rule AQ 5. 
2 Non-commercial and non-research aquaculture activities requiring the 

placement of structures in areas of Outstanding Natural Character 
are a discretionary activity under Rule AQ 4. 

3. This rule does not provide for the removal of indigenous vegetation 
that is growing in the foreshore and seabed. 


