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Chapter One: The Proposed Regional Coastal Environment Plan 

[1] On 24 June 2014 the Bay of Plenty Regional Council (‘the BOPRC’ or ‘the Council’, depending 
on the context), acting under section 64 of the Resource Management Act 1991 (‘the RMA’) and 
clause 5 of Schedule 1 to that Act, publicly notified a proposed Regional Coastal Environment 
Plan (RCEP). 

[2] Acting under section 34A(1) of the RMA the BOPRC appointed us, the undersigned, as hearing 
commissioners to hear and make recommendations on submissions on the RCEP; and delegated 
to us all the functions, powers and duties of the BOPRC to hear and consider submissions on the 
RCEP, including requiring and receiving reports under section 42A of the RMA.1 

[3] The BOPRC received 144 primary submissions and 50 further submissions on the RCEP.2   

[4] We, the hearing commissioners, conducted public hearings of the reports made under section 
42A of the RMA, and of the evidence and submissions of the submitters who wished to be 
heard.  The hearings were conducted on nine days between 23 March and 10 April 2014 and 
were held in Tauranga and Whakatane.  The parties who appeared at the hearing in support of 
their submissions are listed in chronological order of appearance in Appendix A to this report. 
We addressed the Supplementary Section 42A Report3 on 18 May 2014 at the resumed hearing 
and thereafter commenced our deliberations. 

[5] Most of the submissions requested amendments to the RCEP.  We are grateful for the numerous 
constructive improvements suggested by submitters and their counsel, expert witnesses and other 
witnesses.  We are also grateful for the section 42A reports prepared by officers of the BOPRC.  
We acknowledge that the suggested amendments, even those we do not adopt, and the related 
evidence have substantially helped us in coming to our recommendations. 

[6] Having considered and deliberated on the RCEP, the submissions lodged, and the reports, 
evidence and submissions made and given at the public hearings, we have prepared this report 
containing our recommendations that the RCEP be amended as set out in Appendix D.  Our 
reasons for recommending those amendments, and the other relevant matters we have 
considered, are summarised in this report and in Appendix B. 

Chapter Two: General Legal Context 

[7] In Chapter Two of this report we state our understanding of the general legal context within 
which the BOPRC must give its decisions on the submissions on the RCEP.   

2.1   The purpose and principles of the RMA 

[8] Part 2 of the RMA states the purpose and principles of general application in applying and giving 
effect to the RMA.  

                                                      
1 Councillor Arapeta Tahana was also appointed to the Hearing Committee, but he stood down due to ill-health during the first 

two days of the hearing.  Councillor Cronin took no part in deliberations on the submission and further submission of the Port 
of Tauranga Limited as he is a Director of that company. 

2 Originally 52 further submissions were lodged, but two were withdrawn. 
3 Proposed Regional Coastal Environment Plan 2014, Supplementary Report on Submissions to the Proposed Regional Coastal 

Environment Plan 2014, Jo Noble, 11 May 2015, File Reference 7.00399. 
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[9] The RMA’s overall objective is set out in section 5.4  Its purpose is identified in section 5(1) as 
“to promote the sustainable management of natural and physical resources.”  In doing this, 
sustainable management is to be given the meaning stated in section 5(2):  

In this Act, sustainable management means managing the use, development, and protection of natural and physical 
resources in a way, or at a rate, which enables people and communities to provide for their social, economic, and 
cultural well-being and for their health and safety while— 
a) sustaining the potential of natural and physical resources (excluding minerals) to meet the reasonably foreseeable 

needs of future generations; and 
b) safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and 
c) avoiding, remedying, or mitigating any adverse effects of activities on the environment. 

[10] Section 5 contemplates environmental preservation and protection as an element of the 
sustainable management of natural and physical resources;5 and protecting the environment from 
adverse effects of use and development is an aspect (though not the only aspect) of sustainable 
management.6 

[11] Section 6 of the RMA identifies matters of national importance, and directs all persons exercising 
functions and powers under the Act to recognise and provide for them.  The parts of section 6 
relevant to the RCEP include: 

• The preservation of the natural character of coastal environment (including the coastal 
marine area), and the protection of them from inappropriate use and development.7 

• The protection of outstanding natural features and landscapes from inappropriate use and 
development.8 

• The protection of areas of significant indigenous vegetation and significant habitats of 
indigenous fauna.9 

• The maintenance and enhancement of public access to and along the coastal marine area.10 
• The relationship of Māori and their culture and traditions with their ancestral lands, water, 

sites, wāhi tapu, and other taonga.11 
• The protection of historic heritage from inappropriate subdivision, use, and development.12 

[12] We understand that the word ‘inappropriate’ in sections 6(a), (b) and (f) should be interpreted 
“against the backdrop of what is sought to be protected or preserved.”13  The application of the 
section 6 matters, which are described as having national significance, is to serve the Act’s 
purpose of promoting sustainable management.  They are not to be achieved at all costs and we 
note that protection is not an absolute concept, and a reasonable, rather than strict, assessment is 
called for.14  

[13] Section 7 directs that, in achieving the purpose of the Act, all persons exercising functions and 
powers under it are to have particular regard to eleven matters, nearly all of which are relevant to 
the RCEP and our consideration of the submissions on it. 

                                                      
4 Environmental Defence Society v NZ King Salmon and ors [2014] NZSC 38 [151] 
5 Environmental Defence Society v NZ King Salmon, cited above, [146] 
6 Environmental Defence Society v NZ King Salmon, cited above, [148] 
7 RMA s 6(a) 
8 RMA s 6(b) 
9 RMA s 6(c) 
10 RMA s 6(d) 
11 RMA s 6(e) 
12 RMA, s 6(f) 
13 Environmental Defence Society v NZ King Salmon, cited above, [105] 
14 Environmental Defence Society v Mangonui County Council  [1989] 3 NZLR 257 (CA) 260 
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[14] Section 8 directs persons exercising functions and powers under it to take into account the 
principles of the Treaty of Waitangi (Te Tiriti o Waitangi).  We understand that this direction 
does not extend to principles that are not consistent with the scheme of the RMA, nor does it 
provide for allocating resources to Māori.15  It does not impose a duty on us to take into account 
past wrongs, or to be open to ways to restore imbalance.16 

2.2   Contents of the RCEP 

[15] Section 63(1) of the RMA states that the purpose of a regional plan “is to assist a regional council 
to carry out any of its functions in order to achieve the purpose of this Act.”  

[16] Section 66(1) stipulates that a regional council is to prepare a regional plan in accordance with its 
functions under section 30, the provisions of Part 2, its duty under section 32, and any 
regulations.  Section 66(2) stipulates that the Council is to have regard to management plans and 
strategies prepared under other Acts to the extent to which their content has a bearing on 
resource management issues of the region (section 66(2)(c)(i)).  Section 66(2A) stipulates that the 
Council is to take into account any relevant planning document recognised by an iwi authority, if 
lodged with the Council, to the extent that its content has a bearing on the resource management 
issues of the region. We note that under section 68A(1) no rule may be included in a regional 
coastal plan which authorises as a permitted activity any aquaculture activity in the coastal marine 
area. 

[17] Regarding the Council’s duty to take into account planning documents recognised by an iwi 
authority, we note that twenty seven such relevant documents were listed in the Section 32 
Report.17  The Section 32 Report helpfully summarised the matters raised by those documents.  
We have taken those matters into account in our consideration of the submissions. 

[18] Section 67(1) of the RMA stipulates that a regional plan is to state the objectives for the region; 
the policies to implement the objectives; and the rules (if any) to implement the policies.  Section 
67(3) stipulates that a regional plan is to give effect to any national policy statement, New 
Zealand coastal policy statement, and any regional policy statement.  Section 67(4) stipulates that 
a regional plan is not to be inconsistent with a water conservation order, or any other regional 
plan for the region.  Section 67(5) directs that if a council has allocated a natural resource under 
section 30(1)(fa) or (fb) and (4), the regional plan is to record how it has done so.  

[19] The duty to give effect to national and regional policy statements is a strong directive, creating a 
firm obligation,18 and requires positive implementation.19  We have borne this obligation in mind 
when assessing the submissions on the RCEP.  There are four national policy statements that 
have particular relevance:  

• New Zealand Coastal Policy Statement 2010 
• National Policy Statement for Freshwater Management 2014 
• National Policy Statement on Electricity Transmission 2008 
• National policy Statement for Renewable Energy Generation 2011 

                                                      
15 Minhinnick v Minister of Corrections EnvC A043/2004. 
16 Waikanae Christian Camp v Kapiti Coast District Council  (HC Wellington 27/10/2004 Mackenzie J). 
17 Proposed Bay of Plenty Regional Coastal Environment Plan, Section 32 Report, Bay of Plenty Regional Council, June 2014, 

section 1.4.6, pages 5 and 6. 
18 Environmental Defence Society v NZ King Salmon, cited above. 
19 Clevedon Cares v Manukau City Council [2010] NZEnvC 211 [50] 
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[20] The relevant regional policy statement is the Bay of Plenty Regional Policy Statement 2014 (RPS).  
Section 2.2 of the RPS deals with the Coastal Environment.  That section considers the 
integrated management of the coastal environment, the natural character and the ecological 
functioning of the coastal environment, the use and allocation of coastal resources, and coastal 
hazards.  It contains three objectives and twenty two policies.   

[21] To the extent relevant we consider giving effect to the national policy statements and the RPS in 
Chapter Five of this report where we deal with various resource use, development and protection 
topics. 

[22] The procedure for making a proposed plan is prescribed in Part 1 of Schedule 1 to the RMA.20  
Relevantly, clause 5(1) directs that Council must prepare an evaluation report for the proposed 
plan in accordance with section 32, and have particular regard to that report when deciding 
whether to proceed with the statement or plan. 

[23] Section 32 of the RMA prescribes requirements for preparing and publishing evaluation reports. 
In particular section 32 directs that an evaluation report is to examine whether the plan’s 
provisions are the most appropriate way to achieve the relevant objectives by identifying other 
reasonably practicable options for doing so; assessing the efficiency and effectiveness of the 
provisions in doing so; and summarising the reasons for deciding on the provisions.21  The report 
is to contain a level of detail that corresponds to the scale and significance of the environmental, 
economic, social and cultural effects anticipated from implementation of the proposal.22  

[24] In assessing the efficiency and effectiveness of provisions, the assessment has to identify and 
assess the anticipated benefits and costs of the environmental, economic, social and cultural 
effects, including opportunities for economic growth and employment anticipated to be provided 
or reduced; the assessment has also, if practicable, to quantify the benefits and costs; and if there 
is uncertain or insufficient information about the subject matter of the provisions, has to assess 
the risk of acting or not acting.23  

[25] In fulfilment of its duties under section 32, the Council prepared an initial section 32 Report24 
which we read and have had regard to when considering the requests for changes to the RCEP 
contained in the submissions.  Under section 32AAof the RMA, a further evaluation is required 
for any changes proposed since the initial evaluation report was completed.  We discuss this 
further in Chapters Four and Six of this report. 

Chapter Three: Legal Issues Raised By Submitters 

[26] There were no specific legal issues raised by submitters that we need to address.  In that regard 
we agree with the reporting officer that “… although some submitters were represented by legal 
counsel, none appeared to be challenging the legality of provisions, but were rather advocating 
for changes to the wording or nature of provisions.”25 

                                                      
20 RMA Schedule 1 cl 16A(2) 
21 RMA s 32(1)(b) 
22 RMA s 32(1)(c) 
23 RMA s 32(2) 
24 Proposed Bay of Plenty Regional Coastal Environment Plan, Section 32 Report, Bay of Plenty Regional Council, June 2014. 
25 Supplementary Section 42A Report, paragraph 3, page 2. 
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Chapter Four:  Practicality of Approach to Submissions 

[27] We must consider amendments to the RCEP based on the duties set out in the RMA which we 
summarised in Chapter 2 of this report.  However, our consideration does not occur in a 
vacuum.  In particular, we have received comprehensive advice from the Council officers in the 
form of reports prepared under section 42A of the Act comprising both legal commentary, 
technical analysis and planning advice.  The two section 42A planning reports prepared prior to 
the hearing recommended whether submission points should be rejected or accepted, with 
reasons; and precise recommended amendments to the RCEP were included for our 
consideration.26 

[28] In addition, the officers prepared a Supplementary Section 42A report where they set out any 
amended recommendations on the submissions made in light of their assessment of the evidence 
presented to the hearing.  The Supplementary Section 42A report was also a very comprehensive 
document.  It firstly addressed six key themes27 and then provided a detailed response to the 
issues raised by each submitter who appeared at the hearing or who tabled evidence but did not 
appear. 

[29] As we have already noted, the officers prepared an initial section 32 Evaluation Report in 
February 2014 and as part of their end of hearing reply to us they prepared a further evaluation 
report under section 32AA of the Act.28  The Section 32AA evaluation report contained an 
evaluation of and justification for the officers’ final recommended amendments to the notified 
provisions of the RCEP. 

[30] To avoid repetition, where we consider the officers’ initial or supplementary recommendations 
on the issues raised by submissions to be appropriate, including their initial or further evaluations 
under sections 32 and 32AA of the Act, we have accepted the officers’ recommendations for the 
reasons set out in the relevant officer’s report(s). 

[31] The consequence of this is that our evaluative narrative in Chapter Five of this report is largely 
confined to those topics where we did not accept the recommendations of the officers, or have 
accepted their recommendations in principle, but have then ourselves recommended substantive 
amendments to the notified provisions of the RCEP that are different from those recommended 
by the reporting officers. 

[32] There are a number of provisions where we have made minor wording amendments suggested by 
submitters, but not recommended to us by the officers.  We do not discuss those minor 
amendments further, but record that we decided in the submitter’s favour as the amended 
wording both improves the clarity of the provisions and gives better effect to the superior 
instruments. 

[32] In Appendix B we list the individual submission points where we make a recommendation that 
materially differs from that made to us by the officers.  If a submission point is not listed in 
Appendix B then the officer’s recommendations and reasons as set out in their pre-hearing 

                                                      
26 Proposed Regional Coastal Environment Plan 2014 Overview report on Submissions, Jo Noble, 4 March 2015 (S42A Overview Report);  

Proposed Regional Coastal Environment Plan Staff Recommendations on Provisions with Submissions and Further Submissions, 6 March 
2015 (1193 page S42A Report). 

27 Indigenous biological diversity areas, outstanding natural features and natural landscapes, natural heritage policies and rules, mangroves, 
harbour development zones, and definitions. 

28 Proposed Regional Coastal Environment Plan v7.1: Section 32AA Evaluation of Changes, Jo Noble, May 2015 
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Section 42A report29 or their Supplementary Section 42A report 30 (where their recommendation 
altered from that made prior to the hearing) are to be read as our recommendations and our 
reasons.  We therefore urge submitters to refer to these Section 42A reports as well as this 
recommendation report when determining how their submissions or further submissions have 
been responded to. 

[33] We note that the section 42A reports were under-pinned by a number of detailed technical 
reports.  These technical reports are to be read as part of the section 42A reports and 
consequently as part of this report.  We have included a full list of these supporting technical 
reports in Appendix C to this report. 

[34] Finally, with regard to the further submissions, we record that all further submission points are 
either accepted, accepted in part, or rejected in direct accordance with our decisions on the 
primary submissions to which the further submissions relate.  Consequently, for the sake of 
brevity, we have not separately itemised our recommendations on individual further submission 
points.  

Chapter Five: Consideration of Issues 

[35] In this Chapter we discuss the topics of resource management significance where we differ from 
the recommendations in the section 42A reports.  Issues of a more minor nature are dealt with in 
our schedule of recommended decisions and associated reasons set out in Appendix B. 

5.1   Mangrove Management 

[36] We have generally adopted the amendments recommended to us by the reporting officers.  
Consequently, as outlined in Chapter Four, we do not discuss those amendments further.  We 
have however made some further relatively minor amendments to the wording of some 
provisions, beyond those recommended to us by the officers.  The relevant submission points 
and our reasons for those further amendments are set out in Appendix B. 

[37] There is one substantive matter which we now discuss.  The officers recommended the deletion 
of Rule DD 20 which provided, as a permitted activity, for the removal of mangrove seedlings or 
adult mangroves from areas where mangroves had been previously lawfully removed.  We have 
decided that Rule DD20 should remain in the RCEP, subject to some minor wording 
amendments.  We consider that if an area has been lawfully cleared of mangroves then the 
ongoing maintenance of that cleared area should be a permitted activity.   

[38] That ongoing clearance should apply to both seedlings and adult mangroves.  It is foreseeable 
that if maintenance mangrove removal does not occur for several years (due for example to 
financial constraints) then seedlings could grow into adult plants. 

[39] We are satisfied that retaining Rule DD 20 is the most appropriate way of achieving both the 
Natural Heritage objectives of the RCEP (Objectives 2 to 4) and Objectives 35 and 36 relating to 
mangrove removal and management.  The alternative option of requiring a further consent to be 
obtained to remove mangroves from areas where their initial removal was lawful would be 
neither practicable nor efficient.  It would impose unnecessary costs on the community.  We are 

                                                      
29 Proposed Regional Coastal Environment Plan Staff Recommendations on Provisions with Submissions and Further 

Submissions, 6 March 2015 (1193 page S42A Report). 
30 Proposed Regional Coastal Environment Plan 2014, Supplementary Report on Submissions to the Proposed Regional Coastal 

Environment Plan 2014, Jo Noble, 11 May 2015, File Reference 7.00399. 
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satisfied that there is sufficient information on the likely effects of the mangrove removal activity 
and so we are able to conclude that the conditions of Rule DD20 are appropriate for avoiding, 
remedying or mitigating adverse effects that might otherwise arise.  

5.2   Outstanding Natural Features and Landscapes 

[40] The RCEP identifies outstanding natural features and landscapes (ONFLs) which are tabulated in 
Schedule 3 and delineated on the planning maps.  Numerous submissions sought amendments 
to, or deletion of, some of the ONFLs.  For the most part we have accepted the officer’s 
recommendations in relation to those submissions and we do not repeat that detail here.  
However, there are several ONFLs where we recommend amendments that are contrary to the 
recommendations of the officers and we address these below. 

[41] However, we firstly outline our understanding of some relevant background matters.  The 
section 42A reports explain that for the first generation Regional Coastal Plan the landscape 
consultancy firm Boffa Miskell Limited identified natural features and landscapes at two ‘levels’: 
‘Outstanding’ and ‘Regionally Significant’.31  Boffa Miskell subsequently reviewed the natural 
features and landscapes using the RPS Appendix F Set 232 criteria33 by way of a desktop study 
followed by a road-based ground survey of each area.34  That latter review concluded that all of 
the former ‘Outstanding’ and ‘Regionally Significant’ areas should be classified as ONFLs and 
their seaward boundaries should be extended 200m offshore. 

[42] The NZCPS 2010 includes Policy 15 titled “Natural features and natural landscapes” and Policy 
15(c) contains ten identification and assessment criteria.  In 2013 Rebecca Ryder35 compared the 
NZCPS criteria and the RPS Appendix F Set 2 criteria and concluded: 

“The Operative RPS criteria for ONFL assessment provide an equivalent set of criteria but with a 
more detailed descriptive basis for assessment than those factors, values and associations set out in 
Policy 15(c) of the NZCPS. The NZCPS does not introduce additional criteria that are not already 
provided for within the Operative RPS criteria with the intent and extent of assessment being 
similar.”36 

[43] Consequently, we understand that the list of ONFLs generated in 2006 still forms the basis for 
the current suite of ONFLs in the RCEP.  

[44] We note that the RCEP does not separately list ‘outstanding natural features’ and ‘outstanding 
natural landscapes’.  Instead, it lists “outstanding natural features and landscapes”.  We 
acknowledge that it may have been preferable to separately identify ‘natural features’ and ‘natural 
landscapes’, thereby reflecting more accurately the wording of NZCPS Policy 15.  However, that 
is not how the RCEP is structured and we have no scope to introduce separate lists of ‘natural 
features’ and ‘natural landscapes’ and even if we did have scope, we have no evidential basis for 
doing so. 

[45] Prior to discussing the relief sought for specific ONFLs we wish to record that we are persuaded 
by and accept the evidence of Stephen Brown who advised us: 

                                                      
31 A Landscape Assessment of the Bay of Plenty Coastal Environment, Boffa Miskell Limited, 1993. 
32 RPS, Appendix F – Criteria for assessing matters of national importance in the Bay of Plenty region, Set 2 Natural features and 

landscapes. 
33 Other than the ‘Shared and Recognised Values’; Maori Values; and ‘Historical Associations’ criteria. 
34 Outstanding Natural Features and Landscapes, Bay of Plenty Coastal Environment, prepared for Environment Bay of Plenty 

by Boffa Miskell Limited, Auckland, February 2006. 
35 Landscape architect and Principal at Boffa Miskell Limited. 
36 Supplementary Section 42A Report, section 5.3, page 9. 
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It is now accepted practice for those identifying high value landscapes in terms of s6(b) of the RMA 
to ask the fundamental question of whether or not a landscape is sufficiently natural to qualify as an 
ONFL at all, and this key matter was recently addressed in the Environment Court’s deliberations 
and 2013 decision over the Escarpment Mine on the West Coast’s Denniston Plateau – as follows37: 

[44] …. It is now well understood that, for a landscape to require protection from inappropriate development 
under s6(b), it must be both ‘natural’ and ’outstanding’….38 

[46] Ms Ryder gave evidence in support of the Supplementary Section 42A Report.  We asked her if 
she agreed that the contemporary case law cited by Mr Brown meant that for an area to qualify as 
an ONFL is must first pass the test of being sufficiently natural.  Ms Ryder advised that she 
agreed with Mr Brown on that matter and so the issue of ‘naturalness’ has underpinned our 
evaluations that follow. 

5.2.1 ONFL 3 Te Awanui Tauranga Harbour, Waimapu Estuary & Welcome Bay 

[47] Submitters (including Port of Tauranga, Balance Agri-Nutrients and Transpower) expressed 
concern regarding the extent of ONFL 3, particularly the inclusion of the Port Zone and the 
adjacent highly developed land area due to its lack of naturalness.  Mr Brown advised us: 

“… it is my opinion that ONFL 3 - Tauranga Harbour, Waimapu Estuary and Welcome Bay – as 
currently defined within the PRCEP, captures far more of the harbour than it should in relation to 
section 6(b) of the RMA. … Thus, under the ONFL scenario it might be expected that the port 
developments, CBD waterfronts and other areas of ‘modification’ within Tauranga Harbour would 
have to be managed as aberrations from the ‘natural landscape norm’ … it is my opinion that ONFL 
3 needs to be reassessed and redefined, so as to be more meaningful in terms of both the existing 
landscape condition of Tauranga harbour and its on-going management and use.”39 

[48] We acknowledge Mr Brown’s opinion and we agree with it.  Relevantly, we also record the 
opinion of Ms Ryder (which we also agree with): 

“ONFLs can, therefore, be identified in the moderate [medium] to high, high or very high range of 
naturalness, while they would not qualify if they are moderate [medium] or below in naturalness.”40 

[49] The 2006 assessment undertaken by Boffa Miskell (referred to above) ranked41 Tauranga 
Harbour as “Low to Medium” for the aesthetic value of naturalness.42  Consequently, ONFL 3 
does not pass Ms Ryder’s threshold for ‘naturalness’. 

[50] We asked the officers and Ms Ryder to specifically address ONFL 3 in the Supplementary 
Section 42A Report.  Ms Ryder advised: 

“In our [Boffa Miskell Limited’s] view responding to the extent of modification, both on land and 
within the marine environment, by applying the Natural Character areas within the harbour feature 
would be an appropriate method of responding to the naturalness aspects of the Port’s Submission. 
This retains a regional focus to the ONFL Study whilst recognising the Tauranga Harbour as an 
overall feature. In doing so it is recommended that the City Harbour area, within the area of low 
natural character …. is excluded from the ONFL boundary and that the final boundaries respond to 

                                                      
37 West Coast Environmental Network Inc v West Coast Regional Council; Decision No. 2013 EnvC 047. 
38 Evidence of Stephen Brown for the Port of Tauranga and Balance Agri-Nutrients, paragraph 16, page 7. 
39 Ibid, paragraphs 33 to 36 [abridged], pages 16 and 17. 
40 Supplementary Section 42A Report, Appendix 7, page 2. 
41 On the basis of a three point scale of low, medium and high. 
42 Supplementary Section 42A Report, Appendix 5, sixth (unnumbered) page. 
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the natural features, patterns of the Tauranga Harbour, rather than the proposed 
compartmentalisation of the harbour, as suggested by Mr Brown.” 

[51] Ms Ryder prepared a map showing which areas would be excluded from ONFL 3 on the basis of 
her advice.  We note that the revised western boundary of ONFL 3 in the vicinity of the Port 
Zone was recommended by Ms Ryder to coincide with the existing boundary of the area of ‘Very 
High Natural Character’ shown on Map 20 in Appendix I to the operative RPS.  We consider 
that to be an appropriate boundary to use.  In making that finding we are aware that NZCPS 
Policy 13(2) states that natural character is not the same as natural features and landscapes.  
Nevertheless, the RPS’s ‘Very High Natural Character’ line appropriately captures what we 
consider to be the more natural element of the harbour.  Consequently, we have adopted Ms 
Ryder’s map and we recommend that ONFL 3 is amended accordingly, as now shown on Map 
11a titled Tauranga/Mt Maunganui included in Appendix D to this report. 

[52] We have recommended consequential amendments to the description of ONFL 3 in Schedule 3 
to the RCEP.  Where those consequential amendments have required the reassessment of an 
attribute, we have relied on further advice provided to the reporting officers by Ms Ryder. 

[53] We are satisfied that amending ONFL3 as outlined above is the most appropriate way to achieve 
Objectives 2, 48 and 49 of the RCEP, noting that we consider the existing and ongoing use of 
the commercial port area and its surrounds to be an appropriate form of use and development.  
Removing the ONFL designation over the commercial port area and its surrounds will result in 
future opportunities for economic growth and employment arising from the ongoing use of that 
area not being unnecessarily precluded.  The option of retaining the ONFL designation would be 
inefficient and potentially impose unnecessary costs on the Port of Tauranga and marina 
operators in particular. 

5.2.2 ONFL 5 Matakana Island 

[54] Matakana Island is the largest sand barrier island in New Zealand and the entire island is 
classified as an ONFL in the RCEP, comprising ONFL 4 North Matakana Island Wetlands at 
the northern tip of the island and ONFL 5 Matakana Island over the remainder.  Submitters 
(including Blakely Pacific Limited, TKC Holdings Limited and Carrus Corporation) sought the 
deletion of both ONFL 4 and ONFL 5.  The Council officers recommended the retention of 
both ONFLs.  We accept that recommendation with regard to ONFL 4, due primarily to the 
“High” rankings afforded to its Aesthetic Values criteria for naturalness, intactness and 
expressiveness.  

[55] TKC Holdings called Frank Boffa as an expert landscape witness and provided us with a copy of 
his evidence for the Western Bay of Plenty District Council’s Plan Change 46 on the basis that it 
was relevant to our consideration of ONFL 5.  Mr Boffa’s evidence stated: 

“In my view, Matakana Island is clearly and without the need for detailed “expert assessment”, an 
outstanding natural feature.  Equally Matakana Island is clearly not an outstanding natural 
landscape.”43 

[56] We understand from our questioning of Mr Boffa that his opinion is based on the extensive 
commercial (production) forestry that underlies much of ONFL 5 and the resulting lack of 
naturalness that this creates.  We note that in response to our questions on this matter Ms Ryder 

                                                      
43 Plan Change 46 Appeal – Matakana Island, Comparative Assessment of ONFL Classification, Frank Boffa, 18 December 

2014, paragraph 9, page 3. 
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advised that in her opinion production forestry was not ‘natural’.  We also took the opportunity 
to ask Mr Brown when he appeared in front of us if he thought Matakana Island should be an 
ONFL and he advised us that in his opinion it should not, due primarily to the existence of the 
production forestry. 

[57] Having considered the opinions of the various landscape experts we conclude that ONFL 5 
should not extend over the production forestry on Matakana Island, as in our view that area fails 
to meet the ‘naturalness’ threshold referred to by Mr Brown (see [45] above) and endorsed by Ms 
Ryder.  In making that finding we note that the 2006 assessment undertaken by Boffa Miskell 
ranked44 ONFL 5 as “Low to Medium” for the aesthetic values of naturalness and intactness, and 
“Low” for the aesthetic value of coherence.45  Again, we note the opinion of Ms Ryder (see [48] 
above) that an area should not qualify as an ONFL if it ranks Medium or below for naturalness. 

[58] However, we are not persuaded that ONFL 5 should be deleted in its entirety.  In that regard Mr 
Boffa considered that: 

“… the appropriate ONFL classification for Matakana Island should be that of an ONF, with the 
inland boundary of the outstanding natural feature being the high natural character line. ”46 

[59] The high natural character line referred to by Mr Boffa is the delineation of ‘High Natural 
Character’ shown on Maps 18 and 20 in Appendix I to the operative RPS.  As we are unable to 
separately delineate an ONF (see [44] above), we find that the amended landward boundary of 
ONFL 5 should align with the RPS’s delineation of ‘High Natural Character’ on Matakana Island 
and that ONFL 5 should continue to extend 200 seawards as recommended by Boffa Miskell in 
2006.   

[60] In making that finding we are aware that NZCPS Policy 13(2) states that natural character is not 
the same as natural features and landscapes.  Nevertheless, the RPS’s ‘Very High Natural 
Character’ line appropriately captures what we consider to be the more natural element of 
Matakana Island.  We also note that the Council has also used the ‘Very High Natural Character’ 
line on Motiti Island to as a basis for amending the ONFL boundary there. 

[61] We have recommended consequential amendments to the description of ONFL 5 in Schedule 3 
to the RCEP.  Where those consequential amendments have required the reassessment of an 
attribute, we have relied on further advice provided to the reporting officers by Ms Ryder. 

[62] We are satisfied that amending ONFL 5 as outlined above is the most appropriate way to achieve 
Objective 2 of the RCEP, noting that we consider the existing and ongoing use of the forested 
portion of Matakana Island to be an appropriate form of use and development.  Removing the 
ONFL designation over the production forest area will result in future opportunities for 
economic growth and employment arising from the ongoing use of that area not being 
unnecessarily precluded.  The option of retaining the ONFL designation would be inefficient and 
potentially impose unnecessary costs on the land owners and forestry managers. 

5.2.3 ONFL 44 Motiti Island margin and associated islands, reefs and shoals 

[63] ONFL 44 is shown on RCEP Map 43a – Motiti Island and it does not extend over the interior of 
the island.  Motiti Avocados Limited sought that its barge landing area was excluded from ONFL 

                                                      
44 On the basis of a three point scale of low, medium and high. 
45 Supplementary Section 42A Report, Appendix 5, fourth (unnumbered) page. 
46 Plan Change 46 Appeal – Matakana Island, Comparative Assessment of ONFL Classification, Frank Boffa, 18 December 

2014, paragraph 17, page 53. 



 

14 
 

44 and in his submissions to us Nick Swallow noted that the Minister of Local Government had 
sought that the ONFL designation be removed from all of the island’s landing areas.47  Mr 
Swallow helpfully provided a map showing the four land areas in question.48  We note that the 
submission of the Department of Internal Affairs actually sought that the Motiti Island boat 
launching, retrieval and mooring areas identified within the proposed MIEMP49 be provided for.  
The officer’s recommendations, which we have accepted, with regard to new Policy NH 5(a)(ii) 
and Schedule 15 achieve that outcome.  Nevertheless, we find that as a further safeguard  
ONFL 44 should be further amended to exclude the landing areas identified by Mr Swallow, with 
the seaward extent of the exclusion extending to the landward boundary of the coastal marine 
area. 

[64] We are satisfied that amending ONFL 44 as outlined above is the most appropriate way to 
achieve Objectives 1, 2 and 25 of the RCEP, noting the importance of maintaining viable access 
to the region’s offshore islands.  Enabling that access will result in future opportunities for 
economic growth and employment on Motiti Island not being unnecessarily precluded. 

[65] In light of our decision on ONFL 44 we considered whether as a consequence a similar 
amendment should be made to ONFL 43 for Tūhua (Mayor Island) in response to the 
submission of the Tūhua (Mayor Island) Maori Trust Board.  In her verbal submission to us 
Magdalen Williams, appearing for the Trust Board, was concerned to ensure that the ONFL 
designation did not preclude use and development provided for in the Tūhua District Plan.  
However, we decided not to make any such amendments as Ms Williams did not provide details 
of the changes to the RCEP that she considered appropriate (in contrast to the specific details 
provided by Mr Swallow for Motiti Island). 

[66] Furthermore we understand that the Minister of Local Government, who specifically submitted 
on ONFL 44 having the potential to prevent any kind of low scale development and activity 
within the Opo Bay and Pānui area of Tūhua, was satisfied with the officer’s recommended 
amendments (which we have adopted) to Policy NH 5(a)(ii) and Schedule 15. 

5.2.4 ONFL 3 Tauranga Harbour (Map 7a) 

[67] The WM and CJ Daniell Family Trust sought the removal of the ONFL designation from their 
property located at 402 Matahui Road in Katikati.  This would have entailed removing a small 
portion of the ONFL over land in the coastal marine area that falls within the Trust’s land title.  
The officers recommended rejecting this submission because “… only a very small part of this 
land parcel is in the ONFL (approx. 5 metres), where the parcel extends into the harbour itself.  
The large majority of the land parcel is not affected by the ONFL, and should not constrain the 
landowner’s ability to utilise their land.”50 

[68] The majority of the Committee accepted the officer’s recommendation.  Commissioner 
Thompson disagreed and considered that the Trust’s property should be excluded from  
ONFL 3. 

                                                      
47 Legal Submissions on behalf of Motiti Avocados Limited, Nick Swallow, paragraph 8. 
48 Ibid; Motiti Environmental Management Plan: Planning Map 4; Identified Landing Areas. 
49 Motiti Island Environmental Management Plan. 
50 1193 page Section 42A report, page 1141. 



 

15 
 

5.2.5 Landward extent of ONFLs 

[69] When considering the above ONFL matters we noticed that some of the ONFLs shown in the 
RCEP planning maps extended above the line of the coastal environment.  The coastal 
environment line is set by the operative RPS.  Given that the RCEP by definition is a document 
that applies only within the coastal environment we have decided that all of the RCEP ONFL 
maps should be amended so that the delineated ONFLs do not extend landwards of the coastal 
environment line.  We have made this minor amendment under Clause 16(2) of Part 1 of 
Schedule 1 to the RMA. 

5.3   Indigenous Biological Diversity Areas 

[70] The RCEP established Indigenous Biological Diversity Areas.  Indigenous Biological Diversity 
Areas –A (or IBDA-A) are those areas that meet the criteria of NZCPS Policy 11(a).  Indigenous 
Biological Diversity Areas –B (or IBDA-B) are those areas that meet the criteria of NZCPS 
Policy 11(b).   

[71] The IBDA-A and IBDA-B are tabulated in Schedule 2 to the RCEP and are shown on the 
planning maps.  Numerous submissions sought amendments to the IBDAs.  In the most part we 
have accepted the officer’s recommendations in relation to those submissions and so we do not 
repeat that detail here.  We wish to record, however, that in terms of the submissions seeking 
amendments to the IBDAs on Matakana Island, the submitters51 did not provide any expert 
ecological evidence to support their submissions whereas the officer’s recommendations were 
based on further evaluations (including further site visits) undertaken by personnel from 
Wildland Consultants Ltd, a highly respected and experienced company specialising in botanical, 
ecological and geographic information system matters.52 

[72] There were several IBDAs for which we reach different conclusions than the officers and we 
address those below. 

[73] We also note that we have recommended that each of the IBDA areas is numbered for ease of 
reference, both in Schedule 2 to the RCEP and on the planning maps.  We have made this minor 
amendment under Clause 16(2) of Part 1 of Schedule 1 to the RMA. 

5.3.1 IBDA-A Astrolabe Reef 

[74] Astrolabe Reef appears on Map 43b of the RCEP.  It is classified as an IBDA-A in Schedule 2.  
The primary reasons noted in Schedule 2 for it being an IBDA-A are that it supports short-fin 
Mako and Thresher Sharks (meeting NZCPS Policy 11(a)(ii)), and that it is an uncommon 
ecosystem supporting both tropical and pelagic fish and it is a coastal rock stack (pinnacle) 
(meeting NZCPS Policy 11(a)(iii)).  Lowndes Associates submitted that it was not appropriate to 
identify Astrolabe Reef as an IBDA-A.53  In support of this submission Lowndes called evidence 
from Stephen White, a coastal ecologist.  Mr White considered: 

“Underwater rock stacks are geological features that are not particularly common … However, Policy 
11(a)(iii) NZCPS appears to be concerned with ecosystems rather than geological structures …. While 

                                                      
51 Submitters 77 TKC Holdings Limited and 86 Te Tumu Landowners Group (TTLG) 
52 As set out in the Supplementary Section 42A Report, Appendix 2 
53 Synopsis of Submissions of Counsel for Lowndes (Submitter 113), Stuart Ryan, dated 30th of March 2015, paragraph 35, 

 page 9. 
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interesting, the functioning ecosystems of Astrolabe Reef are not unique, rare or threatened and 
similar habitats and communities exist in many locations within and outside the Bay of Plenty”54 

and  

“Short-fin Mako and Thresher Sharks are present in the Bay of Plenty Region … In my opinion, 
should the international threat status of these sharks demand some degree of recognition, it would be 
necessary to identify all habitat …[where they] are present, rather than to specify Astrolabe Reef in 
isolation.”55 

[75] In response the officers referred us to the Wildland Consultants report that under-pins the 
identification of the IBDAs.  That report noted that ‘rock stacks’ are originally rare ecosystems in 
the Bay of Plenty coastal environment, citing a report of Williams et al. 2006.56  We are therefore 
not persuaded that Astrolabe Reef fails to meet NZCPS Policy 11(a)(iii) as was suggested by  
Mr White.  However, we are persuaded by his evidence on the Mako and Thresher sharks and so 
we recommend deleting references to those sharks from the Astrolabe Reef entry in Schedule 2.  
We have also recommended amending the entry for the rock stack so that it more accurately 
reads “Coastal rock stack (pinnacles) ecosystems are naturally uncommon …” 

5.3.2 IBDA-B Central Waihi Beach (Map 1b) 

[76] Mr Chris Parkinson sought the removal of the IBDA-B designation from the mouth of Two Mile 
Creek at Waihi Beach, which he called the “Two Mile Creek Delta”.  In his evidence  
Mr Parkinson stated that the Western Bay of Plenty District Council held resource consents to 
periodically dredge that area and he provided photographs of a recent dredging operation 
involving a large hydraulic digger.  While that in itself would not be determinative, Mr Parkinson 
also noted that the reasons cited in Schedule 2 to the RCEP for the area being a IBDA-B were 
that it was a modified coastal dune area supporting indigenous vegetation, a low tide roosting 
area for several seabird species, and a link to other dune areas north and south.  In response  
Mr Parkinson advised that in his opinion most of the area in contention (which we note is only 
the very northern tip of the IBDA) is in fact a highly modified area with rock revetments and no 
dunes, that the birds in question also regularly roost further north along the beach where there is 
no IBDA designation, and there are no wetland areas landward of “Two Mile Creek Delta” to 
which the seabirds might wish to traverse.57 

[77] The majority of the Committee were persuaded by Mr Parkinson’s evidence and consider that 
some of the area in question should not be categorised as an IBDA-B, namely the area fronting 
numbers 1 to 9 Edinburgh Street.  However, the majority consider that the small dune area in 
front of numbers 1 and 3 Seaforth Road should be retained within the IBDA-B designation. 

[78] We are satisfied that making this amendment is the most appropriate way of achieving Objective 
2A and Objective 25 of the RCEP.  The alternative option of not removing the IBDA-B 
designation could impose unnecessary costs on resource users and that would be inefficient. 

[79] Commissioners Mohi and Thompson disagreed with the majority view and considered that the 
IBDA-B designation should remain as notified. 

                                                      
54 Statement of Evidence of Stephen Eric White – Lowndes (Submitter 113); paragraphs 4.6 to 5.2 [abridged], pages 4 and 5. 
55 Ibid. 
56 Significant natural areas in the coastal environment of Bay of Plenty Region. Wildland Consultants Ltd Contract Report No. 

2837. Prepared for Bay of Plenty Regional Council, 2013, Table 2, page 5. 
57 Evidence of Chris Parkinson, 9 March 2015. 
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5.3.3 IBDA-A Orini Estuary (Map 24b) 

[80] Whakatane Marina Limited sought that a small portion of the IBDA-A that was called 
“Whakatane Estuary” in the notified RCEP be uplifted.  We note that the reporting officers have 
recommended that this portion of the IBDA-A be renamed “Orini Estuary” in response to the 
submission of Te Rūnanga o Ngāti Awa.  We have accepted that recommendation and so we 
now refer to this IBDA-A as “Orini Estuary”. 

[81] In support of their submission Whakatane Marina Limited presented expert evidence from  
Dr Brian Coffey, an experienced aquatic biologist.  Dr Coffey was open about the motivation 
behind the Whakatane Marina Limited submission, namely that they wished to be able to gain 
access to land called the Bennett Block located at 60 Bunyan Road upon which the submitter was 
hopeful of developing an additional marina facility.58 

[82] Dr Coffey advised that he had previously prepared a report59 on the area in question and he also 
spoke to a joint statement of ecology experts that had been prepared in relation to appeals on the 
Whakatane District Plan.  Dr Coffey advised that in his opinion the intertidal habitat values of 
the small area in contention were reduced compared to the sea rush tussockland and saltmarsh 
ribbonwood shrubland situated upstream.60  Dr Coffey subsequently provided us with a copy of 
the joint statement of ecology experts61  We note that those experts include Council staff and 
senior personnel from Wildlands Consultants Ltd.  The Joint Statement stated62: 

“The open water habitat, in the lower Orini canal, based on current understanding, is not highly 
significant though it provides important habitat for fish passage. … The footprint of the proposed 
access cut to the Bennett Block … is outside the Orini site of significant ecological value, and is 
within a highly modified site of low ecological value. … There is a narrow strip of rush-sea primrose 
vegetation … along much of the true left bank … [of the Orini canal and] while all of the ecologists 
agree that ecological values of the narrow strip of saltmarsh on the true left bank are ‘lower’ they do 
not agree that the value of the strip is ’low’.” 

[83] The majority of the Committee were persuaded by the evidence of Dr Coffey and recommend 
that IBDA-A Orini Estuary is amended in accordance with Figure 6 in Dr Coffey’s evidence and 
as is now shown on planning Map 24b included in Appendix D to this report.  We are satisfied 
that making this amendment is the most appropriate way of achieving Objective 2A and 
Objective 25 of the RCEP.  The alternative option of not removing the IBDA-A designation 
could impose unnecessary costs on the submitter and other resource users and that would be 
inefficient. 

[84] Commissioner Mohi disagreed with the majority view and considered that the IBDA-A Orini 
Estuary designation should remain as notified. 

5.4   Harbour Development Zone – Panepane Point 

[85] The RCEP includes Harbour Development Zones (HDZ) for areas used for commercial and 
recreational activities and that have been modified by developments such as wharves, jetties, hard 
protection structures and various other facilities.  The purpose of a HDZ is set out in Policy HD 

                                                      
58 Evidence of Brian Thomas Coffey, 2014, paragraph 1.07. 
59 Titled “Ecological Values of the Footprint of the Proposed Whakatane Marina and Access Channel, Coffey, October 2014. 
60 Evidence of Brian Thomas Coffey, 2014, paragraphs 2.06 and 2.07. 
61 Joint Statement of Ecology Experts; Brian Coffey, Nancy Willems, Stephen Park, Alastair Surren and William Shaw; 22 

October 2014. 
62 Paragraphs 10, 11, 14 and 16, page 3. 
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1 of the RCEP.  Submitters sought a number of amendments to, or deletion of, the HDZs 
included in the notified RCEP.  For the most part we have adopted the officer’s 
recommendations on those submissions, other than as we now discuss. 

[86] Blakely Pacific Limited sought that the Panepane Point landing facilities (comprising a boat ramp, 
wharf and associated roading) located at the southern end Matakana Island be included as a new 
HDZ.  Blakely Pacific Limited advised us that the landing facilities are open to use by the public 
and they are an important item of infrastructure enabling people to get to and from the Island.63   

[87] We are persuaded by Blakely Pacific Limited’s submissions.  We also consider that the Panepane 
Point facilities satisfy the criteria in Policy HD 1(a), (b) and (c) of the RCEP.  We therefore 
recommend that a new HDZ titled “Panepane Point” is included in the RCEP.  A consequential 
amendment is recommended to Policy HD 1 as that policy lists the separate maps for each HDZ.  
A new map 53 titled “Harbour Development Zone – Panepane Point” is included in Appendix 
D to this report. 

[88] We are satisfied that making this amendment is the most appropriate way of achieving Objective 
2A and Objectives 25 and 26 of the RCEP.  The alternative option of not providing for the 
Panepane Point facilities could impose unnecessary costs on the submitter should those facilities 
require repair, maintenance or upgrading in the future.  That in turn could potentially impede 
access to the island and that access is of vital importance to the submitter and other Matakana 
Island residents.  Such an outcome would be inefficient. 

5.5   Iwi Resource Management Matters 

5.5.1 Tangata Whenua Development Zones 

[89] In their written submission the Ngāti Makino Heritage Trust sought the establishment of 
"tangata whenua development zones" wherein Maori aspirations, values and benefits would be 
the focus of the nature and types of development that occur.  These zones would be developed 
through spatial plans.  The submission did not include details of where these "tangata whenua 
development zones" might be located, what policy and rule provisions would apply within them 
or how other resource use and protection activities might be affected by them.  We sought 
further details on these requested zones from Ms Pia Bennett when she appeared at the Hearing 
to speak to the Ngāti Makino Heritage Trust submission.  

[90] Ms Bennett did not table any additional written information at the Hearing, but in response to 
our questions she provided a further document on 30 March 2015.  That document helpfully 
addressed a number of the matters raised in the Ngāti Makino Heritage Trust submission in more 
detail, however apart from a reasonably general list of matters that might be planned for in the 
"tangata whenua development zones", no further details on those zones were provided.64  
Consequently, while acknowledging and respecting the submission of the Ngāti Makino Heritage 
Trust with regard to "tangata whenua development zones", we are unable to progress that matter.  
We do note however that in response to other submitters we have amended the issues and 
objectives to refer to possible future maritime spatial planning and obviously the delineation of 
"tangata whenua development zones" could occur as part of that.  We also note that RCEP 
Policy IW 13 already provides for Council to work with the owners of Maori land to facilitate 
appropriate development of that land in a number of ways. 

                                                      
63 Nick Swallow, Legal Submission on behalf of Blakely Pacific Limited, 30 March 2015, paragraphs 22 to 24, pages 5 and 6. 
64 Submission of Kaupapa Taiao o Ngāti Makino Ngāti Makino Heritage Trust, 30 March 2015, paragraph 43, page10. 
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5.5.2 ASCV 4 

[91] The RCEP contains Areas of Significant Cultural Value.  These areas are shown on the planning 
maps and they are described in Schedule 6.  ASCV 4 relates to the Te Awanui (Tauranga Moana 
or Tauranga Harbour).  The description of ASCV 4 refers to the harbour being a traditional 
source of kaimoana, but provides no further details on the type and location of that kaimoana. 

[92] The Ngāti Makino Heritage Trust sought an extension to ASCV 4 so that it would include the 
full extent of the Te Paritaha pipi beds located near the southern harbour entrance.  No details of 
what this might entail were provided in the submission.  Carlton Bidois appeared with Pia 
Bennett at the Hearing in support of the Ngāti Makino Heritage Trust’s submission.  In answer 
to questions from the Committee Mr Bidois drew a map by hand showing what he considered 
the lateral extent of the extended ASCV 4 should be.  

[93] The majority of the Committee has decided not to accept the requested extension to ASCV 4 
because we are not persuaded that Mr Bidois’s hand-drawn map is of sufficient probative value.  
We would have preferred a technical report, perhaps based on a benthic survey, that clearly and 
accurately identified the location and lineal extent of the Te Paritaha pipi bed.  That would have 
also enabled further submitters to better express a view on the merits of the Ngāti Makino 
Heritage Trust’s request. 

[94] Commissioner Mohi disagreed with the majority decision.  Commissioner Mohi considered that 
the Supplementary Section 42A Report’s recommendation65 to extend the ASCV 4 to incorporate 
the Te Paritaha pipi bed was an appropriate recognition of the cultural evidence submitted by the 
Ngāti Makino Heritage Trust. 

5.6   Maritime Causalities (Incidents) 

[95] Lowndes submitted on the matter of maritime causalities (maritime incidents or ship wrecks).  
Lowndes’ submission was that by their very nature maritime incidents tend to be rare, unplanned 
or accidental occurrences that are necessarily considered on a case by case basis and so there is 
no need to provide a policy and rule framework for them in the RCEP.66  In that regard Lowndes 
sought the inclusion of additional text in Section 3 of the RCEP (that section deals with “Plan 
Coverage”). We accept the submissions of Lowndes in this regard and so we have recommended 
the inclusion of new section 3.3 titled “Maritime Incidents” as now included in Appendix D to 
this report. 

[96] We note that Lowndes also sought that the RCEP not include the deemed rules contained in the 
Resource Management (Marine Pollution) Regulations 1998.  The section 42A reports 
recommended rejecting that particular request and we have adopted those recommendations, 
together with the officer’s reasons for them. 

5.7   Infrastructure 

[97] Transpower New Zealand Limited sought a new objective relating to the operation, maintenance, 
upgrading and development of regionally and nationally significant infrastructure.67  We consider 
that the inclusion of a new objective addressing those matters would be an improvement to the 

                                                      
65 Supplementary Section 42A Report, Section 5.4, Recommendation 2, page 10. 
66 Synopsis of Submissions of Counsel for Lowndes (Submitter 113), Stuart Ryan, dated 30th of March 2015, paragraphs 5, 9 and 

10, page 3. 
67 Statement of Evidence of Christopher Mark Horne for Transpower New Zealand Limited, 10 April 2015, paragraphs 63 to 65 
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RCEP as it currently lacks an objective that clearly relates to new Issue 1A which addresses such 
infrastructure.  We also find that including such an objective would give better effect to the 
National Policy Statement on Electricity Transmission.  However, we consider that there should 
be two new objectives (25A and 25B) which respectively address existing and new infrastructure 
as different considerations apply to each.   

[98] In addition to dealing with regionally and nationally significant infrastructure, we consider that 
the new objectives should refer to access to and from offshore islands, as this would provide an 
appropriate objective framework for the amended provisions for access to those islands that we 
have agreed should be inserted into the RCEP in response to the submissions of the Minister of 
Local Government and the Motiti Rohe Moana Trust amongst others. 

5.8   Definitions 

[99] The RCEP contains definitions of several words that are taken from section 2 of the RMA.  The 
Committee considers that this is inappropriate because if the RMA definition is amended then 
the RCEP must be amended by way of a First Schedule process to include the new definition.  
Consequently we recommend that instead of duplicating these RMA definitions in the RCEP’s 
definitions section, the relevant words are instead listed with a notation indicating that they are 
already defined in the RMA.   We have made this minor amendment under Clause 16(2) of Part 1 
of Schedule 1 to the RMA. 

Chapter Six: Evaluation and Recommendations 

6.1   Evaluation duties 

[100] Section 32AA of the RMA requires a further evaluation of any changes made to the RCEP after 
the initial section 32 evaluation report has been completed.  The further evaluation may be the 
subject of a separate report, or referred to in the decision-making record.68  We also note that an 
evaluation report is to contain a level of detail that corresponds to the scale and significance of 
the environmental, economic, social and cultural effects anticipated from implementation of the 
proposal.69  If a further evaluation is referred to in the decision-making record, it is to contain 
sufficient detail to demonstrate that the further evaluation has been duly undertaken.70  

[101] If our recommendations are adopted by the BOPRC, this report (including its appendices) is 
intended to form part of the Council’s decision-making record.  Therefore, in compliance with 
the direction in Schedule 1,71 electing the second option in section 32AA(1)(d), we have included 
in this report the further evaluation of the changes we are recommending to the RCEP.  

[102] We also adopt the officers’ section 32AA report where it supports recommended amendments 
that we have accepted, and note that it is also to be included in the decision-making record.  It is 
to be read in conjunction with our own assessments on individual amendments contained in the 
main body of this report and in Appendix B.  

[103] Therefore, in our consideration of the amendments to the RCEP requested in the submissions 
(whether the recommendations are recorded in the main body of this report, or in Appendix B, 
or in the section 42A reports prepared by the officers – see our discussion of this in Chapter 

                                                      
68 RMA, s 32AA(1)(d) and (2) 
69 RMA, s 32(1)(c) 
70 RMA, s32AA(1)(d)(ii) 
71 RMA, Schedule 1, cl 10(2)(ab) 
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Four of this report) we have, to  the extent and in  the detail practicable  based  on the evidence 

before us, examined and assessed the factors itemised in section 32 to the extent applicable. 

[104] Finally, in undertaking our evaluation of amendments to the notified provisions of the RCEP, we 

have confined ourselves to options presented in the submissions or the section 42A reports, and 

to combinations or refinements of them.  We  have  deliberately  refrained  from  searching  for 

other options on our  own initiative, as that would go beyond our function as hearing 

commissioners, and would risk depriving submitters of an opportunity to respond. 

6.2 Conclusion and recommendations 

[105] We have considered and deliberated on the proposed RCEP; the submissions lodged on it; and 

the reports, evidence and submissions made and given at our public hearing. W/e have had 

particular regard to the further evaluation of the amendments to the RCEP that we are 

recommending. The relevant matters we have considered, and our reasons for our 

recommendations, are summarised in the main body of this report and its Appendix B and in the 

section 42A reports for those submissions where we adopt without change the officer's 

recommendations and reasons. We are satisfied that our final recommended amendment s to the 

RCEP (as set out in Appendix D to this report) are the most appropriate for giving effect to the 

New Zealand Coastal Policy Statement 2010 and the National Policy Statement on Freshwater 

Management 2014 (amongst other relevant national policy statements) and the Bay of Plenty 

Regional Policy Statement 2014. 

[106] We therefore recommend the amendments to the proposed RCEP that are contained in 

Appendix D. 

DATED 12 August 2015. 

John   Cronin,  Councillor  and  Hearing  Commissioner . 

Gina  Mohi, Independent Hearing Commissioner. 

Jane Nees, Councillor and Hearing Commissioner. 
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Paula Tl pson, Councillor and Hearing Commissioner. 

Rob van Voorthuysen, Independent Hearing Commissioner  (Chair). 



 

 

APPENDIX A: HEARING APPEARANCES 

Tauranga Venue: 

Thursday, 19 March 2015 

Section 42A Report: 

David Phizacklea (Regional Integrated Planning Manager) 

Jo Noble (Senior Planner)  

 

Submitters: 

Paul Hickson (Submitter #60) 

J Barker (Submitter #30) 

Chris Parkinson (Submitter #11) 

Nepia Ranapia (Submitter #34) 

Colleen d’Emden and Erin Papuni, Opureora 2B Ahu whenua Trust (Submitters #62 & #90) 

Rose and Greg Tukaki (Submitter #128) 

 

Friday, 20 March 2015 

P Francis (Submitter #22) 

Julian Fitter (Submitter #136) 

Heather Wills (Submitter #122) 

Pia Bennett, Carlton Bidois, Ngāti Ranginui Iwi, Rangiwaea Marae Trust (Submitters #129 & #131) 

Magdalen Williams (Submitter #79) 

 

Monday, 23 March 2015 

Helen Gudsell, Fiona Gudsell, Henk Hoogland, Tanners Point Residents and Ratepayers (Submitter #55) 

Don Cameron, Omokoroa Community Board (Submitter #32) 

Jo Gravitt, Waikaraka Estuary Managers (Submitter #27, FS #51) 

Norm Bruning, Omokoroa Environmental Managers (Submitter #38) 

John Collie, Welcome Bay Catchment Care (Submitter #21) 

Richard Comyn, Beth Bowden, Te Puna Heartlands (Submitter #135) 

Linda Conning, Al Fleming, Royal Forest & Bird Protection Society (Submitter #81, FS #16) 

Selwyn Hill, Western Ward Residents & Ratepayers Association (Submitter #FS15) 

 

Wednesday, 25 March 2015 

Kathy Mason (Submitter #51) 

Carole Long (Submitter #66) 

John Page, Frank Boffa, TKC Holdings (Submitter #77) 

 
  



 

 

Monday, 30 March 2015  

Mark Goldthorpe, Goldthorpe Sons Properties Ltd (Submitter #04) 

Ms Pia Bennett, Ngāti Mākino Heritage Trust (Submitter #127, FS #40) 

Nick Swallow, Sam Pepper, Motiti Avocados Ltd (Submitter #101, FS #20),  

Nick Swallow, James Taylor, Blakely Pacific Ltd (Submitter #105, FS #25) 

Sam Dunlop, Northern Tauranga Harbour Action Team (Submitter #063) 

Jenny Hobbs, Sam Dunlop, Katikati Community Board (Submitter # 126) 

Sue Morris, Uretara Estuary Managers (Submitter #15) 

 

Tuesday, 31 March 2015 

Karen Marjoribanks, Tauranga City Council (Submitter #72, FS #10) 

Stuart Ryan, Stephen White, Cushla Loomb, Lowndes Associates (Submitter #113, FS #30) 

Nessie Kuka, Jason Murray, Ngai Tūwhiwhia Hapū not te Moutere o Matakana, Te Ngare Hapū (Submitters 
#117 & #125) 

Jay Weeks (Submitter #123) 

Richard Cole, Sanctuary Point Investments (Submitter #100) 

Paul Shanks, Edward Atkin, Surfbreak Protection Society (Submitter #140) 

Tony Clow, Phillip Martelli, Western Bay of Plenty District Council (Submitter #69, FS #05) 

Paula Goldsby, Ministry of Local Government (Submitter #43, FS #31) 

Bill Mitchinson, Tauranga Marina Society (Submitter #95) 

Jeff Fletcher, Christine Ralph, Te Tumu Landowners Group (Submitters #086-089, FS #21-24) and Carrus 
Corporation (Submitter #104, FS #18) 

 

Whakatane Venue: 

Tuesday, 7 April 2015 

Christopher Clarke, Te Mana o Ngāti Rangitihi Trust (Submitter #16) 

Alan Steel (Submitter #118) 

Mark Fell (Submitter #67) 

Ses Conning, Colin Mackinnon (Submitter #41, FS #48) 

Aaron Collier, Frasers Papamoa Limited (Submitter #120) 

David Bewley, Tim Fergusson, Whakatane District Council (Submitter #13, FS #17) 

Linda Conning, Royal Forest & Bird Protection Society of NZ (Submitter #81, FS #16) 

Tom Bayliss (Submitter #50) 

Gywn Morgan, Derek Spratt, Rick Powdrell, Federated Farmers (Submitter #68) 

Richard Turner, Ian Craig, Eastern Seafarms Ltd (Submitter #31, FS #26) and Aquaculture NZ (Submitter #39) 

Michal Akurangi, Aileen Lawrie, Ōpōtiki District Council (Submitter #58, FS #03) 

 
  



 

 

Wednesday, 8 April 2015 

David Rendall, Chapter Two (2012) Ltd (Submitter #93), Leesha Naido Family Trust (Submitter #94) 

Ray Thompson, Tāni Wharewera, Deliah Balle, Te Rūnanga o Ngāti Awa (Submitter #92), Wharewera Whanau 
and Ngāti Hokopu ki Te Hokowhiti-Atu (Submitter #75) 

David Potter, Maanu Paul, Andre Paterson, Ngāti Rangitihi Raupatu Trust Inc (Submitter #40), Mataatua 
District Māori Council (Submitter #116, FS #09) 

Robert Selwyn (Submitter #29) 

Shaun Plant, Mike Corbett, Nick Swallow, Vanessa Hamm, Ballance Agri-Nutrients Limited (Submitter #59) 

Vanessa Hamm, Gavin Kemble, Stephen Brown, Port of Tauranga Limited (Submitter #102, FS #36) 

 

Tauranga Venue: 

Friday, 10 April 2015 

Tony Arnold, Reuben Hansen, Bill Capamagian, Tauranga Bridge Marina (Submitter #80) 

Wayne Skinner (Submitter #01) 

Matire Duncan, Nga Potiki Resource Management Unit (Submitter #FS42), Nga Potiki a Tamapahore Trust 
(Submitter #137) 

Chris Staite, Department of Conservation (Submitter #96, FS #49) 

Dr Roger Grace, Friends of the Bay (Submitter #82) 

Hugh Sayers, Umuhuri Matehaere, Graham Hoete, Motiti Rohe Moana Trust (Submitter #083, FS #12) 

Basil Graeme, Dr Sharon De Luca, Mangrove Protection Society (Submitter #28, FS #08), Tauranga Forest & 
Bird (Submitter #98), Kate Graeme (Submitter #107) 

Todd Whittaker, Andrew Collins, Brian Coffey, Trevor Hart, Whakatane Marina Ltd (Submitter #114) 

Luke Hinchey, Julia Kennedy, Cameron McKay, Christopher Horne, Transpower New Zealand Ltd (Submitter 
#124, FS #07) 

 

Monday, 18 May 2015 

Section 42A Supplementary Report: 

David Phizacklea (Regional Integrated Planning Manager) 

Jo Noble (Senior Planner)  

Stephen Park (Senior Environmental Scientist) 

Robert Win (Environmental Scientist) 

Ms Rebecca Ryder (Landscape Architect, Boffa Miskell Ltd) 

 

Thursday, 21 May 2015 

Section 42A Supplementary Report (Continued) 

David Phizacklea (Regional Integrated Planning Manager)  

Jo Noble (Senior Planner) 

 

 



 

 

APPENDIX B: RECOMMENDATIONS ON SUBMISSION POINTS 

This Appendix sets out the Hearing Committee’s recommendations on submission points where those 
recommendations differ from the officer’s written recommendations that were contained in the following two 
section 42A reports: 

 Proposed Regional Coastal Environment Plan Staff Recommendations on Provisions with Submissions and 
Further Submissions, 6 March 2014 (otherwise referred to as the “1193 page S42A Report”); and 

 Proposed Regional Coastal Environment Plan 2014, Supplementary Report on Submissions to the Proposed 
Regional Coastal Environment Plan 2014, Jo Noble, 11 May 2015, File Reference 7.00399. 

If a submission point is not listed in this Appendix then the Hearing Committee has adopted the officer’s 
recommendations and reasons contained in the above section 42A reports without further change. 

Submission Point Provision Committee 
Recommendation

Reasons

124-10 New Objectives 
25A and 25B 
(infrastructure) 

Accept in part See the main body of this report. 

124-11 Policy NH 1 Accept in part As a result of inserting new Objectives 25A 
and 25B, we have consequentially inserted a 
new clause (ee) into Policy NH 1.  The new 
clause recognises that the operation, 
maintenance, upgrading or development of 
existing regionally or nationally significant 
infrastructure is a form of appropriate use 
and development in the coastal environment.

124-18 Policy RA 5 Accept As a result of inserting new Objectives 25A 
and 25B, we have consequentially inserted a 
new clause (c)(vi) into Policy RA 5.  The new 
clause recognises that the use of vehicles 
associated with the establishment and 
maintenance of regionally and nationally 
significant infrastructure is not an 
inappropriate use of the foreshore, beaches 
and adjacent public land in the coastal 
environment. 

28-55, 98-38 Policy DD 16(c) Decline We have retained Policy DD 16(c).  We are 
not persuaded by the evidence that there will 
never be occasions where mangroves have 
significant adverse effects on threatened or 
at risk indigenous flora and fauna and their 
habitats.  Consequently, we consider it to be 
prudent to signal that the removal of any 
such mangroves may be appropriate.  We 
find that to be an effective means of 
addressing Issue 34.  The risk of acting to 
delete that Policy (as was sought by 
submitters) is that the adverse effects 



 

 

Submission Point Provision Committee 
Recommendation

Reasons

resulting from such situations may not 
subsequently be remedied or mitigated. 

28-61, 96-47, 98-44 Rule DD 20 Decline See the main body of this report. 

21-14, 69-38, Rule DD 20 Accept See the main body of this report. 

59-6, 102-36 ONFL 3 Accept See the main body of this report. 

138-1, 139-1 ONFL 3 Accept in part See the main body of this report. 

43-6, 101-14 ONFL 44 Accept See the main body of this report. 

101-15 ONFL 44 Accept in part See the main body of this report. 

69-60, 69-61, 69-65, 
69-66, 69-67, 69-68, 
77-28, 105-22 

ONFL 4 & 5 Accept in part See the main body of this report. 

104-34 ONFL 5 Accept in part See the main body of this report. 

11-1 Central Waihī 
Beach IBDA B 

Accept See the main body of this report. 

114-1 Orini Estuary 
IBDA A 

Accept See the main body of this report. 

127-89, 131-84 Te Awanui  
ASCV 4 

Decline See the main body of this report. 

77-31 Panepane Point 
HDZ & Hunters 
Creek 

Accept in part See the main body of this report. 

104-32, 105-20 Panepane Point 
HDZ 

Accept See the main body of this report. 

73-21 Definition of 
contaminant 

Decline See the main body of this report. 

124-27 Definition of 
Common Marine 
and Coastal Area 

Accept in part See the main body of this report. 

 

  



 

 

APPENDIX C: REPORTS CONSIDERED 

Technical reports that supported the Section 42A reports for the Regional Coastal Environment Plan are listed 
below, including management plans recognised by tangata whenua.  The material in these reports consequently 
also supports our decisions on the submissions. 

Agreement of the Definition of River Mouths and the Landward Boundary of the Coastal Marine Area 
within the Bay of Plenty Region 2008 

Bay of Plenty Surf Break Study 2011 - Bailey Peryman  

Coastal Biodiversity review – Ōtamarākau-Matatā-Whakatāne Dunes area – 2013 – Boffa Miskell 
Limited (unpublished) 

Coastal Historic Heritage Review Project: Historic Heritage Inventory 2006 - InSitu Heritage Limited 

Coastal Use and Value Maps – Bay of Plenty Regional Council 2006  

Ecological Significance Assessments of the Lower Orini Canal and an adjacent part of the Piripai Dune 
System 2013 - Wildland Consultants Limited 

Iwi and hapū management plans taken into account during development of the Proposed Regional 
Coastal Environment Plan 

Natural Character Assessment of the Bay of Plenty Coastal Environment 2013 - Boffa Miskell Limited 

Outstanding Natural Features and Landscapes: Bay of Plenty Coastal Environment 2006 - Boffa Miskell 
Limited 

Proposed Bay of Plenty Regional Coastal Plan: Review of Matakana Island ONFL 2015Boffa Miskell 
Limited 

Proposed Bay of Plenty Regional Coastal Plan: Review of ONFL3 – Tauranga Harbour 2015 – Boffa 
Miskell Limited 

Proposed Regional Coastal Environment Plan – Site Assessments to resolve biodiversity queries raised 
in submissions; December 2014 – Wildland Consultants Limited 

Review of Mauao, Moturiki Island and Motuotau Island (ONFL 10), Matakana Island South (ONFL 5) 
and Tauranga Harbour (ONFL 3) 2013 - Boffa Miskell Limited 

Review of ONFL Areas: Review of Method of 2006 ONFL Assessment for the Bay of Plenty Regional 
Coastal Plan 2013 – Boffa Miskell Limited [includes a review of the Piripai Distal Spit and Motiti island 
ONFLs] 

Review of the Harbour Development Zone 2012 - Harrison Grierson  

Significant Natural Areas in the Coastal Environment 2013 - Wildland Consultants Limited 

Statement of position by Stephen Park on behalf of Bay of Plenty Regional Council: Mangrove 
Management – 18 May 2015 

 

Mauāo Iwi & Hapū Management Plans 

Ko te tirotirohi a mua a Ngāti Ranginui 

Matakana and Rangiwāea islands Hapū Management Plan (October 2012) 

Mōtītī Island Native/Cultural Policy Management & Administration Plan (August 2012) 

Nga Aukati Taonga o Tapuika me Waitaha 

Nga Kōrero Whakahirahira o Ngaiterangi me Ngāti Pūkenga72 

Nga Potiki Environmental Management Plan (2001) 

Nga Taonga Tuku Iho: Pirirakau Hapū Environmental Management Plan (2004) 

Ngāti Mākino Heritage Trust Iwi Environmental Management Plan – Stage 1 scoping plan (2010) 

                                                      
72 Note that this plan is not supported/accepted by Ngāti Pūkenga 



 

 

Ngāti Pūkenga Resource Management Plan (1993) 

Ngāti Ranginui: The tribal position on Iwi Management Plan; The District Scheme; The Resource 
Management Act; Landfill Disposal 

Ngāti Whakaue ki Maketū Iwi Resource Management Plan Phase 2 (2011) 

Ngaiterangi Resource Management Plan (1995) 

Tapuika Iwi Authority Environmental Management Plan 2009 Draft 

Te Awanui Tauranga Harbour Iwi Management Plan (2008) 

Te Awaroa: Ngāti Kahu Hapū Environmental Management Plan (2011) 

Te Mahere a Rohe mo Ngāti Rangitihi (October 2012) 

Te Whatu: Natural Resource Environment Management Manual – Ngaiterangi te Iwi Inc. (2004-2009) 

Whaia te Mahere Taiao a Hauraki: Hauraki Iwi Environmental Plan (2004) 

 

Kohi Iwi & Hapū Management Plan Summaries 

Ngāi Tai Iwi Management Plan (Revised edition 1999)  

Ngāti Umutahi whenua management plan (2003) 

Tawharau o Nga Hapū o Whakatōhea (1993) 

Wāhi tapu sites of Ngāti Awa 

Ngāti Manawa Environmental Scoping Report (April 2007) 

Ngāti Whare Iwi Management Plan (19 March 2011) 

 

Ōkurei Iwi & Hapū Management Plan Summaries 

Ngāti Rangiwewehi Iwi Management Plan (2008) 

Nga Tikanga Whakahaere Taonga o Ngāti Pikiao Whanui (1997)  

Te Arawa Māori Trust: Iwi Resource Management Strategy Plan (1993) 

 

  



 

 

APPENDIX D: RECOMMENDED AMENDMENTS TO THE PROPOSED REGIONAL COASTAL 
ENVIRONMENT PLAN 
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